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g ygsn gy $evets IC0E Az or FAst vk &
A Be S ARG dE FEAAE Al t-&-38h7] flsiA= ICO
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H EsRloly  of(ETH) &2 S-=edA " odsg ‘gt
AP (crypto asset)O]A|qF 1 o] ejo = E& %@11}’&0] A5 A s A
ATt T3 ‘BE=ZA 2 (block chain)l) 7]&S 7|¥to 7 3 AA A7
o] AtY Z7)oll A=E 2EEH7] 18t H 2 GSAARS AEEtaL o
S dutolAl et Ams 2k A% v, ol dEAAEE
7R(Initial Coin Offering: ICO)(¢] 3} “ICO”)F/}E Ao, FAAES
A ZAA7199 A 7S Bal ICOO Fofste] A, & FE H
E g

Zolot} o] Fo PEANES AT, A4 FANLe FARE

1) E5A0L FYTAVR o] ANFRIL VFE BALAS o AUt EAbE o] 7t
A sk, AHEIF 715HE Ao 2t st e B e
ARE HdeeE FAYS ¥5o2 F3} Guadamuz, Andres, and Christopher Marsden,

"Blockchains and Bitcoin: Regulatory responses to cryptocurrencies”, First Monday 20.12-7(
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A3ate] FAAEC] £4E HE F$U B o]#d Bl
HASHHA ICOE F-AA SR nhgtH = AlZbo] Wolxlal, AA=
o]&3gt AL7] ARAE T WAEAL QTR o)e} 2 AV HAE
upg} Meje] BEAAES HoEty] flste] ICOd wig Ao
g5 ek ek o] & o]dl HE 1Akl ICO dishe] ofd
A TFAZE e Aol FAAE BEd = EAd thete] 2 ers =
A B 1A} = Aolt},

o] 22 ICOR W= Edo] HEAGY FFFAdd &g
. (o]3F “AEAPGE ol ghrhde] FARA kA dEh=A] ol
gt HEE sto], wof ‘A G ol sldsts A9 AEAE

2 Hgate] FANLA AZ o7 ¥

3} 5 EAR RES 9% o it
AE 488 AL F3dsta At o] H4E 9ste] o] &2 M.olA
= 1C09 7id 2 ICOo ik A1l oA Sol whale] Ay r .
NME v, 29x AVIEE T FoIo] iA AMHE HESI] GfA)
Hhoto] tjek AALAS Zolwm [V.oAlE ICOd thak upA sk A
Weks BAlE)] R
II. ICO 7R+

1. ¢32e] 7d

ICO9] 7Id Adel <A dzapitel /de A Fgr)

T GEAE ARt FAAREA shskE Ao S
i

EER
Aol WA olFolAol @, Ed $7 Rzt wEzlol

2) <https://cointelegraph.com/news/ico-market-2018-vs-2017-trends-capitalization-localization-in
dustries-success-rate>, 20213 39 15¢ 7 A,

3) A% Futele] One Coin® ICO= thdAl A7 A= Bheixlon, w=o] AEe 391, =
el 747te FQl TF BT AR #Egith 42, “IC09 A BAl", NARS @t
B4 vol. 10, =3 YHFAFA(2018) 10,
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currency), 7FHd&3}(virtual currency), 7FHd3}# (virtual money), 7Hd
ZaH(virtual — assets), AAF3}E|(digital currency), A XFAH(digital
assets) 59 ZAE &oJ7t AEHETh 1 olFo] Y F3ke] A
AXt= 2P e Aol o Fsiohes HelA THEAME e e}
APdolets gol7F ¥ HAEstha B b o] FoAM= ‘Gt olg=
gol& A&7 =E ok

rr
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53 QEANS wEDN o] et AMORAT PP B
UHE ALE EFHA B 90 A uwel, 4 ool A 5
QAT W WAL FEAME A weh FEAt FolA A
Are] 4AL 2k g GEAe el FRe) sgseA o
g A% Pert gu ARAGY S A8 Bast gont, A4
@ At BRHE dEALe] Aol F SFehA olvE 4
Edto] ZHel YT FEHE ASolE ARAPY] BE TFAE

] A &

2. ICO9 1

ICOE ‘13 7N'¢l IPO(Initial Public Offering)ollA Feld foj=
HAFHALD ICOE M2 F39 Aw 2E o=z A tgsiA g9

4) 2018 G20 AT 2 FA2PFA 319 FTAHEAA Crypto-Assets(Fa b ol ghe
So7h 25lem, 20184 7Y gm2fell A wzket YT AT FFL YA E FE AL
olgte &oj& 23 vk ®eh 20199 AAE A& "AsAA He HE AAE 7t
FEste] BAE A S E ) o2 WASATE A2z A5,

5) Deloitte, SECURITIES & EXCHANGE COMMISSION ISSUES GUIDELINES ON CRYPTO ASSETS,
According to the Commission, “Crypto Asset” means a digital representation of value that
can be digitally traded and functions as a medium of exchange, and/or a unit of account,
and/or a store of value, but does not have legal tender status in any jurisdiction.
(http://blog.deloitte.com.ng/securities-exchange-commission-issues-guidelines-on-crypto-asset
s/)

6) Blémus-Guégan, "Initial Crypto-asset Offerings (ICOs), tokenization and corporate governance
" arXiv:1905.03340(2019), p. 2.

7) An initial coin offering (ICO) is the crypto currency industry’s equivalent to an initial public



ASTHAFSIN(ICO)S #Hl &8 735

EZolgtal srhs
ICOE TPO%}t vl W, TPOS] A5 7ol HE=E AEA A F24
S TSt FAAE AIANA FAAERRE Aes 2EsiA |
[POE= A&

o|N
)
o
s
o
_OL
£
[ﬂ
ald
|o
fru
D)
ol
o
o N
o g
52
N
l-'Ei
o
@)
rr
>

fm
fu e
o m[o
i3
O%
ol
ol
&
o
lld
2
of
o
K
rr N

2ol 7k gtk ICO9 ela s FAA A &
o] olv] ¢tu¥ ALeld /My BEZS ATIAN A =
1=l

sto] WAy 4TS Ve 2P| fste] Edo] )

o
O,
P
it
£ |

i

offering (IPO). A company looking to raise money to create a new coin, app, or service la
unches an ICO as a way to raise funds. Investopedia, <https://www.investopedia.com/terms/
i/initial-coin- offering-ico.asp>, 2021. 2. 21. 7 A,

8) ICOE MZL 71& Ex AH2E MEsr] fatd BSAAS 7oz g daaits
INFoER 2Rl AFs Bos WHEHWA, "1C0 o HA Ad 2 4= A
T ek AT, A A439, Axdigtn HetdFA2019) 32W.), AR FAt
Foztel Al 7pdEst, tf vERRlCY ot EE HAESE widrtE st 5H3
oy EE e yAY Aits A5 ARt Auxg P9, "ICO (Initial Coin
Offering) o g m= ALZAHY AA #st nZ-ALZA A= (SEC) o H2W
e FAOR" ST A208 Ads, FIOTa WA A2018) 2239), UAE E
& UFolA dviste HEE Tle ERF F MRS e 83 Ags 2
Zl(Jonathan Rohr, and Wright Aaron, "Blockchain-based token sales, initial coin offerings,
and the democratization of public capital markets", Hastings LJ, 70(2018) p. 463.), 2714
o] AAE g ALE 2Es= AEZE WHOR ESAY V|Wete EFolgi £
= gAY AAE Bujste] AFS A= 89 (Sabrina T. Howell, Niessner Marina, and
Yermack David, "Initial coin offerings: Financing growth with cryptocurrency token sales",
The Review of Financial Studies 33.9(2020) p. 3925-3926.), £4 7]¢je] dut Bz
B Aad 2E37] f5td 7€ 45AHEFR HEFY oft)S AT U7tE Al
2 9y s EES AlFst= Adris M Barsan, "Legal challenges of initial coin offerings
(ICO)", Revue Trimestrielle de Droit Financier 3(2017) p. 1.) 22 A= Ut}

9) 10 Aol A HRE FEARS B2 W E7), B4, £9 34, A% 5o ggg
Se Aol AU E Ta
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T AdE AYE vYgstA = Aolthib oy 3k AY v A3}
| Ay GAo] EAskA] e dd JAZE dyE UA &7
Bo wj$- thefst muow Uehrw dtth oA, 2% Sog w3
= A QAR ded Aokl gojnto s Rojy= 57k v
[COR Qe+ ExAE59] Ha7t wimst A% o]glst o] wjitolr}t. e}
A oldgt A AAE F&sk vkel o]l Howey 7ol wal FX24-A
ofSdol sidE ¢ don, FAAGSA AE A5 7= S
Ee rAlE wrofol & Aol

3. ICOY A EAA
ICO dstell tiate] AoEWA 1 FA| - tiste] YolR 7= g
Mastercoin ($-¢ OmniLayer® W7 %)o] 2013 ICOE A& HAAIE
Aoz Iy gomi2) 201618 DAO (Decentralized Autonomous
Organization) EZ13& AlZto 2 [CO A4+ F43H4 718t 19
S-guete] A4 20170 @] BS&C7F 2920 #ALE Fi ICOE
&35kl HDacolgbs tsApihs daaigliar, 18 6,00001 71 vl E
A(FA AI7F ¢F 29 58007 eps EYSITHIY 1 o] %
Mastercoin Z2EZS 7|02 3l= MaidSafel®2} 29 2,300%F

gE 293 Tezos7b JaL1D ojfe]&e] d& o]F ICO A= W

HJ

i mxl b

10) Michael Mendelson "From initial coin offerings to security tokens: A US Federal Securities
law analysis." Stan. Tech. L. Rev. Vol. 22(2019), p. 75.

11 Id., p. 75.

12) Marc Pilkington, "The emerging ICO landscape-somefinancial and regulatory standpoints”, A
vailable at SSRN 3120307(2018), p. 5

13) “The DAQ"El= BF 4322 o &adt DAO EE'2 oF 19547 USD A3 #
=& 2939 d. SECURITIES AND EXCHANGE COMMISSION, “Report of Investigation
Pursuant to Section 21(a) of the Securities Exchange Act of 1934: The DAO"(2017. 6. 25.)

14) <https://smithandcrown.com/research/icos-and-crowdsales-over-270-million-raised-and-coun
ting>, 2021. 2. 21. A,

15) <https://www.blockmedia.co.kr/archives/33500>, 2021. 3. 31. 74

16) <https://https://cointelegraph.com/news/a-tale-of-two-icos-how-maidsafe-tezos-endangered-
own-projects-with-critical-mistakes>, 2021. 2. 24. 7 A,
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S RHET18) F48E 1CO9 Aol 28] wgitt. 201849
59 The Wall Street Journal®] 1,450¢] 7¢] ICO &3S FAFSH nlo
wEW, 271719 ICO= A7|= A v Ja19 FAAAES 913 W
A7 ZAHAAY R segon, A AdArE AARE EA)EHA
B T AkEIZE YEbe T2 Syt Ag- AVtEE T el H
1S Agste] afe]olA ICOE WaAeA 2D oA FHetL Fa R
H MAE Tk T W FAAE iR Aas Byehe 497
Brh22) gk tivko] ICO7F FAF i AR /R dAg T 74

7} gl FaAE] AAE 4e FsHel ¥ Aow mAHYC
W, A1E B A SE 4 3
go) A x9 ool @ FA7 49

NzZE & cH of AA &
gl A B AlE st A 44 228 5 ks Hol ICO
7b e 9l T ol T oshubEkal wAE A Qlrh2d Eg ICO=
FARES S A o v g AR ol tiatRe AaEs
& F Athe SAE Arh ey A e A 29 B
A5 H2 AAE bede] wg 321,260 Fr)AQl #HA & o
TS J&7F dASFSE [CO9 Ads A EFgad Fytol
ok, v= ARSI SAAWN LS (Securities  Exchange

Commission: SEC)(e]3} “SEC"#1l gtth)+= ‘DAO A} HIA'E 53}

17) 1d., 2021. 2. 24. 7AA,

18) <https://www.skalex.io/why-ethereum-icos/>, 2021. 2. 24. 7.

19) Shane Shifflett-Coulter Jones, “Buyer Beware: Hundreds of Bitcoin Wannabes Show
Hallmarks of Fraud”, The WallStreet Journal(2018. 5. 17), p. 1.

20) Id., p. 1.

21) TAHEA Y FEFEAG B HE ) A2xe oA o]Folz FAZA 1 FIr}
Zue] MAE AfdE 2 HEe]l A&tk s vk webA # oA ICOE
datdgte Tul A2AGHY] AEE MAT F= glov, dA4 2 589 IC0E
Qadow FALR o9 BAF A AFH oL o2 YA 2ok

22) < http://news.heraldcorp.com/view.php?ud=20180502000500 >, 2021. 2. 21. 7M.

23) A3 neAtg, ICO0 AezAL 49 2 &% oj-5e"(2019. 1. 31)

24) A, o] =2, 46,

25) A&, AAAR, EF35. "ICO (nitial Coin Offering)el tdk F& o]fF L A", =AY
AT A19¢8 A|23(2018), 206-2074.

26) 919 =, 469,
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M. F8= A At

ICO Al Higk Fa=e] At E dvmoan AAS dotrrz &
o} Sauelel= o u]iﬁ 291, AVIEE 5 TS [ICOE Axd
Wz A54es zste] qrAlste = w49e Holal ke FelA §-

&= ICOON gk Bk S8 ARl sidelA Al BEs 2 davt 9l
a1 AZHAL ofefel M= F25r0] ICO9 ICOR A3te] F/EE daahit
of thate] ojw g Al WS Far =l vato] AuHr|E )

l

27) SECURITIES AND EXCHANGE COMMISSION, ‘Report of Investigation Pursuant to Section 21
(a) of the Securities Exchange Act of 1934: The DAO(2017. 6. 25.)

8) =998 AEFuxs, VHE FAES 448 Y% UPEEs A7 FETE)
WF"(2017. 9. 29.), 1%

29) A, o] =&, 36,
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AFA O F 7

olth, 53] A==}l SEC7}F ICO tiste] = 7N sk
T wAYE Bola 37wl v=e) AbE AASHAl dviEomA
AMAES S 7 As Aol mgh ofgfelA A¥E “The DAO

(Decenturalized Autonomous Organization)' ¢} 22 td ALAES] &
A= A7l wZel oled AkdE oigk SECO W& B #d| AF
(guideline) 5& SAHO=Z 3o ICO gt 4| A& AHRV|Z g
o}, 53] SECE 2017 7€ 256¢ Wi d ‘DAO FAF BHAA80E F3}
o] [CO9 gt A 2 AL w3, 20199 4¢€9 39 TARAAES
FAACE e ofFel #gk Al A3, (Framework for ‘Investment
Contract’ Analysis of Digital Assets)(¢]3} ‘SEC #]#’¢]gtal dch) &
ste] ICOo tigh SECe 4s Hrp FA|stalqitt. AFEA S o]
o] AN A G2F] ke oA m=e] Ak #4292y
gho] g AlAbol Antar o gl ool A e A7 HUAA
“The DAO” A3} SEC7F 3t ‘DAO A HIAE WA HuE
ol SEC A& #A st SAR=G =9 ICO g 114 dd= A
Eaf 2t

m1

7}. DAO EZ9] ‘FAA Y g o5
1) “The DAO” At 7|8

SEC+= “The DAO” a7k ¢ (hacking) ARl sk Bux g &
Fatled, 1 &S A9 Bd ICOE F3t X}l—% zxdst7] 1)
e gk DAO EZ' ¥ & G5 AAE WA wigtEa A &
AL,

<-4 DAO2Q Zidel diste]l A r™, DAOE ‘@5 U3ty A& =%’
o= me A grHe] o) ARl Y glo]l AEA R T
FrY AAS ZEE #ZEd 4 gltksD DAOE AHA EES sy

30) SECURITIES AND EXCHANGE COMMISSION, op. cit., p. 2-10.
31) Michael Mendelson, op. cit., p. 66.



740 PRFTEESH  BP% H23E(2001.6.)

FAREAA AT o] g WHFLE AFGE 1ES GEA
We zPWED E2S AZRS FAGE DAO 290 HIT A
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g 2 A ols) FAAES FH ‘FE'(code)ol Wk A G0
1%048}1 Aol Aol whE FRAS WAlste] oA} A AS YAk
o} olel digh HAS ~ultEA R wEl JYH I T FFE o] E

A71skAl A A3 ojmE =7k BEdd e &R o, &
mpEZ Fol ofsf oJrpAA o] o]FolH & 2}%% HoFE= tix4 Ak
olt}.39) “The DAO"+= 99 #2 DAO /MES AASIAIZI Ao =ZA
20159 99 EFAQ #d AYES 938k Slockit.olghe 59U 34}
7} wbE 7P ZF otk “The DAO"E 20169 49 3093E 59 2
7hA] ok 1,200%F o]t] & Wi ok 119 53w 1ol DAO EEE s}

o0
(1A

FEd,35 1el4 1.5 ol @ 10070¢] DAO EZS AlEat .30
Slock.it.o] Ha7|&Mlzte] ola] W7} T, e AuS Ea}
o] “The DAO”9] x| A B Fx Wo] #gk <hi7l o] Fol A

t}.37)

A Hof FRe AFS Fo] XS DAO EE dujrt gEE o
2016\ 6% 179 Fd23 A 2 hacker)2] 342 WA Aok v
Ankel] F 243%F o]Fe] otl(FA] 7FA| °oF 7509 )7t FeHAR
) i}%‘E e Aoz HAFSY DAO I oste] FAA=
489 Fot ol E d=dE 4 gtk o] AR <l ojf U

DAO EZ9] A7} Ak o]sl2 ZgtalA ¥ Qlt}.38)

D) 2vbedopel qi 344 4ot glou), dwdew Ao YA BEA Felsht =
7b Qlom, 54 xdo] WA AA Ao Aok W&ol dPH = AS ondith ~
ntEACES &7 A#v]o] H]fske] AHsl7] = Fr} Jonathan G. Rohr, "Smart Contracts
and Traditional Contract Law: The Law of the Vending Machine", Clev. St. L. Rev. Vol. 67
(2019), p. 68.

33) Ori Oren, "ICO's, DAO's, and the SEC: A Partnership Solution", Colum. Bus. L. Rev. Vol. 2
018(2018), p. 20.

34) A7, "5 %3} (cryptocurrency) & A3} AntEA S (smart contract) o #E AP
AP AT A36A A45.(2018), 1404,

35) Alels, %ol =, 2294,

36) SECURITIES AND EXCHANGE COMMISSION, op. cit., p. 6.

37) Quinn DuPont, "Experiments in algorithmic governance: A history and ethnography of “The
DAO,” a failed decentralized autonomous organization." Bitcoin and beyond(2017), p. 2.
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2) ‘Howey 7|&'9] A& @& FAAH ¥ 7|E

SECE ‘DAO XA Haa’or 1946 <
Howey Co. AFzl)o] AA|gE ‘FX}A ¢k(investment contract)’ 3%d o 7
of tgt 49 ‘Howey 7]’S EUlZ DAO EFo] S dEst=X
AF-E AESITSY Howey 7ol AAHE widS AvEdA o534
2ok w= A (Securities Act of 1933) A2z 2 F=AAHY
(Securities Exchange Act of 1934) #|3x%& ‘T (security)s 428
3 =, “ofS(note), F2(stock), 7 ilF(treasure stock), Tr7}1:q
A& (security future), FAF(bond), FX.Z Al (debenture), 5
(evidence of indebtedness), FAFA¢F (investment contract)” &=
AL Yrka0 HAF B FA FEe S AN Skl o
Fe FHo TAS I7stL e, A7IA MY AXTE B FA
APk S ZIAA SAY WHE HWolal dvk4b 2719 19334
SHHI 19349 FAAHH o] FAAYS TASE A= Yot
FAA S BYstar A gob A= 1 P o F-9
2

o st
o]zle] 49 ‘Howey 7|3 ol2kal

AN

oo r

I

O

ol

.

m&i

Hdol AAIgE Ao, dAo7
SEC: DAO EZo] ‘A Fdol sigadvial ddaiglar, o1 g
o] A7} = Howey 7ol 22 Howey 7] FAAICF sd of 5

gt QoA wj§- F8g 847 "

38) <https://www.coindesk.com/understanding-dao-hack-journalists>, 20212. 2. 21. 7141,

39) SECURITIES AND EXCHANGE COMMISSION, op. cit., p. 2-10.

40) 2 o= ol FulAke] wig AT EE HFFA, HHE AESA(collateral-trust
certificate), YA A ESFZ4] (preorganization certificate or subscription) =¥ F7}Z
A, F=7bss A (transferable share), FAFAISF (investment contract), 92 A&
A (voting-trust certificate), 7158 B354 (certificate of deposit for a security), 2],
7b2, 71EF FEALA gk REAQ] vug AR, frksdEd oig s =49 (put), o
A Alcal), AA7HA N A straddle), FAmiul A& Aloption) F=& F7HEAd g &
A, FEsts dFF A (certificate of deposit) & (2ol ek AR EE o 7H4d 7%
5} Ade 23 F7h5dY Jgelv A e Y3y ddste dasdAHL
(national securities exchange)ol]l A4¥ wWl=AeAput), IAeA (call), AA7MAHA
(straddle), =& Uubz o2 “fr5@" 07 QA EE A& E= %/q zigal A o
3t A Foluy} F7hEAM (certificate of interest or participation) & YA HORE AAH O
2E A&d AL 3k d5FA (receipt), BEA (guarantee) == -)F?i?/](v&arrant or
right to subscribe) = wl4de & U4dsta o

41) A%, 49 =i, 2304,

l‘Eﬁ
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7V Howey 7|3
AW dH 9L Howey AFA420) 4] F2A ¢k dd o B AdS 93k 4
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o] F2}Y A(an investment of money)
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o]
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N

_

17 948 Z(with the expectation of profits)
ol o]& Zl(solely from the efforts of others)

to i ol ol
N
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Bl

i

}) DAO At&9] A%
SECE dWdiyloe] A|A3 Howey 7|52 ® DAO EFo] 19334
AW 2 1934d FHEAYHA 2 F JO]B}E e 1 A= S e
AEnd oS ok DAO EE9] 4§ &

AolBn g ‘g’ FAte] sdErtal E%E}A@ SECE
FHADNA T3 FATE dae A i ke JAE

AT AL o] AlFE FHe T dEgtial 2 Flo]t).46)
o

fr
okl
oot

£ 02 oo OlN

Al (common enterprise)d Al A4
T

HYO o2 Ex/ e 7o B 9o} SECE
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48) SECURITIES AND EXCHANGE COMMISSION, op. cit., p. 11-12.

49) Michael Mendelson, op. cit., p. 75.
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(investment of money), @ &&AFYY Z(common enterprise), @ E}
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53) Aolsr, ko] =i, 239~240H.

54) Id., p. 15~16.

55) SECURITIES AND EXCHANGE COMMISSION, Framework for “Investment Contract” Analysis
of Digital Assets 2019. 4. 3.

56) Id., p. 2.
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6) AAR B0 dgara @ & oo,

62) SECURITIES AND EXCHANGE COMMISSION (Press Release), “SEC Charges Ripple and Two
Executives with Conducting $1.3 Billion Unregistered Securities Offering”, 2020. 12. 22. <htt
ps://www.sec.gov/news/press-release/2020-338>, 2021. 5 .9. A4,

63) Id.

64) RIPPLE LABS, INC., ANSWER OF DEFENDANT RIPPLE LABS, INC. TO PLAINTIFF'S COMP
LAINT, 2021. 1. 29. <https://ripple.com/wp-content/uploads/2021/01/Ripple-Answer_Filed.pd
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= = 3|
o]#]d SEC? &4 A= AAE= &% ogygrs}t ICO ERY A4S
T w £ vt @ 5 S Aol 2t
2. 29~
7} A
2929 Fg AT F8A1% 5 <Y (Financial Market Supervi-

TJrL Hgol wet ICOE &t A

sory Authority: FINMA)S 3 e
hapsto = HA WadS grstazt skl QIrhe6) F58AIE s dS
20173 9¢ 29¢ ICO7F 58 A1 1Ale] A8 &S & o2 A%

3= TICO Aol &3+ A, (Regulatory treatment of initial coin

65) <https://www.eisneramper.com/digital-asset-security-cc-blog-0519/>, 2021. 3. 30. 7 4.
66) FINMA, “Annual Report 20197(2020. 4. 2.) p. 48.
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offerings)S W3 3sFaL, 1 o]F 20183 2¢€ 16¥ TICO°] 33l At
¢l A2, (ICO Guidelines for enquiries regarding the regulatory

framework for initial coin offerings)S &3 3}% T},

ANAREDLE AHS B 1Cod wa Hax = ESS A 7HA
¥, & O ZA3¥ EZ(payment tokens), @ o]&3d EZ(utility
tokens), @ A8 EZ(asset tokens) o2 HFte] FAE G sl
) t}.67)

AAE EZE AFolY AHAE i o A
b Fol o] s flete] 2holAl HUTEES) = AA F
Zol7] Wil s B i%x}% %5§7<}0ﬂ7ﬂ dAg AgE %

67) FINMA, “ICO Guidelines for enquiries regarding the regulatory framework for initial coin of
ferings (ICOs)"(2018. 2.)
Payment tokens: Payment tokens (synonymous with cryptocurrencies) are tokens which are
intended to be used, now or in the future, as a means of payment for acquiring goods or
services or as a means of money or value transfer. Cryptocurrencies give rise to no
claims on their issuer.
Utility tokens: Utility tokens are tokens which are intended to provide access digitally to
an application or service by means of a blockchain-based infrastructure.
Asset tokens: Asset tokens represent assets such as a debt or equity claim on the issuer.
Asset tokens promise, for example, a share in future company earnings or future capital
flows. In terms of their economic function, therefore, these tokens are analogous to
equities, bonds or derivatives. Tokens which enable physical assets to be traded on the
blockchain also fall into this category.

68) Id., p. 3.
69) Id., p. 8.
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70) Id., p. 8.

71) 1d., p. 3.

72) 1d., p. 8.

73) 1d., p. 3.

74) Ok o] 83 EF] B9 x FA7]% (investment function)o] A= AS-dle TH 3
2 5 A

75) 1d., p. 8

76) ZAHH Lz A S I A i, A9aE 201849 7IEoR 15709 IC0R ¥
3986007 227t 220, E3] AR 2(Envion)S oF 19 S 2L, WiNe
x0)= 525009 9ol & RgsE 5 A3don AaS ettt <hitpsi//cointelegraph.c
om/news/report-swiss-fintech-market-grew-by-62-percent-in-2018>, 2021. 4. 4. 7AA.
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77) MAS, “MAS clarifies regulatory position on the offer of digital tokens in Singapore”, 2017.
8. 1. <https://www.mas.gov.sg/news/media-releases/2017/mas-clarifies-regulatory-position-o
n-the-offer-of-digital-tokens-in-singapore>, 2021. 5. 5. A4
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78) MAS, “A GUIDE TO DIGITAL TOKEN OFFERINGS”(2020. 5. 26), p. 2.

79) Id., p. 2-7.

80) Id., p. 7-9.

81) Id., p. 10-19.

82) MAS, “MAS clarifies regulatory position on the offer of digital tokens in Singapore”, 2017.
8. 1. <https://www.mas.gov.sg/news/media-releases/2017/mas-clarifies-regulatory-position-o
n-the-offer-of-digital-tokens—in-singapore>, 2021. 5. 5. 7 A,

83) MAS, “A GUIDE TO DIGITAL TOKEN OFFERINGS”@OZO 5. 26.)

O 1271 Ul 595 A7tEE Ee(SGD)E 2FsHA] e AR B ddsty, @ 1
2709 el 509 o]ske] el Al e 0}0401: &, @ 7)#E 2 AH(nstituti-onal investors)
oAl wasts Aol AY, @ A4 FAAHaccredited investors)oll Al BasE F9-7F A
Al 3 g gk},
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— Abstract

Legal Review of Regulations on Initial Coin Offerings in

Korea

Shin, Dong Woo
Ko, Dong Won

As fintech and blockchain technology advance, crypto assets such as
Bitcoin and Ethereum are attracting more attention from investors. In
recent years, the number of companies issuing new crypto assets for
financing is increasing exponentially. In this way, when a company seeks
to raise funds from investors and provides tokens in return to them, it is
called the initial coin offerings (“ICO”). Recently, the ICOs are rapidly
spreading, and as funds are flowing into the ICO markets, however,
damages to investors are also increasing. In order to solve this problem,
it is necessary to review how the ICOs should be regulated.

In this relation, this article intends to analyze the regulatory
measures taken in major foreign countries such as the United States,
Switzerland and Singapore. Unlike other countries that actively seek
regulatory measures, the Korean government has a position to completely
ban the ICOs. However, this article argues that it is necessary for the
regulator to take a position to regulate the ICOs in order to protect
investors. Specifically, with reference to the ‘Howey’ test suggested by
the United States’ Supreme Court in relation to ‘investment contract’, this
article reviews the standards of “investment contract securities” under the

Korean Capital Market Act, and concludes that the tokens issued by the
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ICOs can be classified as investment contract securities under the Capital
Market Act, and then that the ICOs should be regulated under the

Capital Market Act, in order to protect investors.

@ Shin, Dong Woo - Ko, Dong Won

ICO, crypto asset, securities, Investment contract,

Howey test



