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AHIHE FERE PE @A AT A (fiduciary)ell 3 @shA]
g ok oAl T TFE FF O Al FATE EA T A
= SApmin} Aolste] dwksieto] qFAsty] o AR of
EAQ s dals Av Rk
Sl ¥ Al(fiduciary relationship)®ell thgh d=ro] thx =<l Feo] 3
+ DBristol and West Building Society v. Mothew®ol| A &
(Millet) A= “Al19) 724 g GARRP7E th8 GARALE flste] =
e GALE tiAlete] @ejstzl®= oA gk Apeolal, 1w A AlE e}
A%l A A= BAZE AddAelH g ar AAlEglthe) g

Elnt2 XA (Tamar Frankel) w4t AQ1#Ae] 23 5E4HS ‘98
o]

==

rlo o)

o djAlel Aol S ew wekth ol x7le] AARA g Geo
2, oo waw AR Weisk AUAA FgE £ kD o
B4 o9 stge AAwAE FAS] el e AsE B

sy

ME=F B I (Andrew Tuch) = 2 A(Paul Finn) iy o] “Alel
HAAE A GARZF Efe] o] 9lste] d9E AS Elol el
oz 7IgEd 4 Qe #AYEE HAE ALshH AlQlo] Al O

3) Allol o] o] 72 Zua Xdss THOZEE Stafford, Andrew & Stuart Richie,
Fiduciary Duties: Directors and Employees, Lexis Nexis, (2" ed., 2015), p.6.

T AYPAFLEL fiduciary relationshipS AATA, AATA, A2 HAA 5 tpFsiA HY
0}‘4 B =S ARIPAR HYsiginh B3 fiduciarys A1FAE FlA 59 BolE AL
St e ARl T AR Mg
[1998] Ch. 1. CA 18.

H gEol A Al FAE Aot FH ZE Lehtimaki v. Cooper [2020] UKSC 33,
pp.44-46 (Lady Arden), Al Nehaya v. Kent [2018] EWHC 333, p.159 (Leggatt L.J.);
Worthington,, Sarah, Fiduciaries Then and Now, 80 Cambridge L. J. 154 (2021), p.166.
7) Frankel, Tamar, Fiduciary Law, 71 Cal. L. Rev. 795 (1983), pp.808-8009.

8) A4, “AEA G A9 o] FEo #et AF", WA =i, A& u|gtn W H )

D Ol
=

ol

1<)

gl

il



d= SALEY OlASl SA2R <0l et PRI+
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Aot el wA'E ety vl F Wef(Paul Miller)
“Aeloftel Al Agke Adstar, L A HAolA o]ErA <l

2 AR A dAtetolor & wf AQIFAAZE HAY 102k
o) F2} @3t o] Z(Fiduciary Power Theory)' & 743ty & U

AT A9E GH AG02 AT IfE AP
A

EOR
oF
tlo
N ,JPH =
=R R —l>
= e jo o

Lo
o
19
ot
rlo
o
:?L_‘,
T
)
mlm
B
XN
o
Ry
i)
¥
%0,
[
=0
19 o
K
2
ol
o
bt
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ox
e =2
ﬁ, On‘. d

_0|L

32
- N
2

i

o

o 2

ofy
ko
o 2L
(o,
)

9] g ooz uE 2" 2 (Gordon Smith) <]
(Critical Resource Theory)’®] It} ILE Anjx WgE Z EE
b FARSHAl A A s TSR, A ARs 2
A Eo] FolRIA 2AS v wEbd AIE AnE ags
A Adste] Ay Fe A = U= A1l AJBA I
Atral ettt S 3 AR gE ZARAIAl TatdS $19
st 1 AS HE Y 7135 9ol Aol o BAE AlQ1uA
= Al oF ELE}—E Aol

El
AR

o2
>
>

o
&
%2
:

219} w7 oy,
Agsh Adde] EAStL, A FAAT A B FAA By FAA
o dare gAlsta, 1 AgeA Fael ug FHe Awd AP
2 Holwy] wie] Aol g 5ol wAsk By PARe) Heop
48 mEe] Begs g URH LAES WEselor AARAT A

(2016), 479, 50 o)A A1 Finn, Paul, Fiduciary Obligation, OUP (1977) {oJ® A}gh
a7k AQQejFAte] 7] Witel Q1o -5 Fushs Aol ofy}, 17t ARIFE ?%0}71
mj ol 219197 B Aot

9) Tuch, Andrew, /nvestment Banks as Fiduciaries: Implications for Conflicts of Interest, 29 Me
Ibourne Univ. L. Rev. 478 (2005), pp.504-505.

10) Miller, Paul, Justifying Fiduciary Remedies, 63 Univ. of Toronto L. J. 570 (2013), pp.603-612;
Miller, Paul, Fduciary Relationship, Philosophical Foundations of Fiduciary Law, OUP (Gold,
Andrew & Paul Miller ed., 2014).

11) Smith, Gordon, The Critical Resource Theory, 55 Vanderbilt L. Rev. 1399 (2002).
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gEtti BE Zo] Bhgsith B =8 A 9o 9aHdES By =3}
ofof AlClTAVF AYHEATa B AlolHat FoME I 271 F5
s Ao wEl 2 o)FoF o] Fofo] A E o o dtrial A zFsh

7he] k.

ARtz ow FTo = olatel FEA TS5 X[ flol o3 Al FAt
(status-based fiduciary)®2 3}e}star, 1 £]9] zF FoA &
Al v]Fo] @718 wHoh= Ao Aol A (fact-based fiduciary
2 gtk gk B AR A Al e oFE FEete A of
ym AlQlelf-ztel s @sieet= Alle] Ao U3 (prototype)ol &ldst
FEAket dupt FARSEA o] whel 1 o) e} Al TE AR gt
2 AR ool gk FEels Ay AR S HAst

A9T AP FebeA, F3 AAN sl dE 3

R4

rln

T Jo H ool
H

£ Yoo AT AR sefata, FoIo U RAT FAYRE I
@ A9l o] SEZHYS Fastolop Fria mekrh12
FeAe AEAake] gE WA 2fAAel W, sAe] Aol o
WA 2f0AE o)Ak ohe ME WAL 74 SAtelh SR
FIHo A FaAde) AR ¥ FE A oAH} 1 gNEHL
HRoka oAb 3Aket BEE To3 AW 5 A5 U= A
12) Sl FATI Ao e Aehn APshzd, FATY Hge B AT F
Ao o|olFEFAS) ololPFFAT AFWA Qrrhs Be dd BEAd BAAY
ST, ol FEAE PO ol AT wAsel, SR ek AQlelF
NFETA, oJNGFIAT FUARY F FOB AT, A AT B YA
NS weh o 0 AR Sl webhrka ojsE 4 ek



of Q7o oAb Eate] FeAidel tid A# AL WE HA
4 derbsdol Atm sAT. ey R

BA Fol olAE SEA g 2T A TAR wasln)
2. A1) R} | SESHY

=4
F=o AERHA FER= FololF(duty of care)9t Aol F-(duty of
Tk Fo)olH = FERNE £ Aol H vl HhE)
r = olyth EHaAYHA(tort)ol] Wt BE 7ed-e el
A FolFE Fesid, A7t Jde] A= 799 A U ot

7lErke] 244 Folrhld) whd o= /\101«]TX}UPO] Bobale
offolw, webx dellx= FALFE ARl ax® Erh F4
o= FEAE dAHow FoANts ekl e AS dFHow
gt =, FEAE 452 oldE o FolE VlEoA dFE vk A
o] et FeojoatH, FH Y= FEHAY AFE FHstr] 9
M FFHotolol sk B (subsidiary)el™, 4 <l(prophylactic) ¢
ol et 1) g N/]E“‘ FEAE -5 AdE oldstr] ¢
3l 71EA e A4le oles S FAE A (deterrence)dti= o] F-0]
71% &}t}.16)

13) Sealy, Len, 7he Director as Trustee, 25 Cambridge L. J. 83 (1967), pp.86-87.
4) d=ro] WA —?9]9]1'%9} BEHA F99)%= Donoghue v. Stevenson [1932] AC 562
3

#HAE B3 T AT Hol= ), Y HEE BE AL AN FHAAA F
oo F-E Feetta #r ]3}%‘:} o] JJFeE a3l Alo)rate] FoloE xEsE F
W Foorel By FotE TR Aol Fon|sirhiz Abale] o]2A
AL, T AT FoJofFe Al ’]TX]"] A o9l ARl o EFEA vt
A A HUrh RERA F99 %= Donoghue v. Stevenson T o] Z o] M} 2o
AE7E AAEAL, R, WA B S AAL )l datel® 1 Jke] el 24 g
T F& F33t), Deakin, Simon, et al., Markesinis and Deakin's Tort Law, Clarendon

Press (6" ed., 2007), p.24, p.215.

15) Bx3 o%et= F4L& Conaglen, Matthew, The Nature and Function of Fiduciary
Loyalty, 121 L. Q. Rev. 452 (2005), p.453; Smith, Lionel, Deterrence, Prophylaxis and
Punishment in Fiduciary Obligation, 7 J. of Equity 87 (2013).

16) oA, e FAYR BAQ FA |SESHYY BHolth, FAFe| BHof o]
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JIuY FAAFek ok oA AHEHAW, FA(oyaly) Dol

I 9ujry BEsk SHol gt wEtA] aRtES T
Z2'0] e A el A (moral loyalty)S n|ste= A%, A3 7HLﬂ?_1
A o =95 AR 18 AR5 1 o7l oF] HAS A

_]
=
WolA etthar ddsielvt webs oA At FA o= 0]@.%%
A9 2 (No-conflict rule)¥} o]e]gaX] = (No-profit rule)®]
= gtotsl= Ao] UrbH o} 19) o] FEF A YA Al F-AH7}

3} BQ19] o]ojo] FE ek AFe] FolsbAt o Kk 4

. WA oS EEHY

kAl A7l Bristol and West Building Society v. Mothew ¥
Al D (Millet) A= “21Q19 = AlQloF-Aof| AlwE Rty = 553
oz, o] oo e ge ofe fuds ge YAARE o)
s o720 R STk A TA AT R S5F IvE F

o ue

F AMD o) $AT, %o =E, 29-304.
7) Gne] duty of loyaltys $-2] AP FA oo} 73] flet Fol Tt RdsE
TUERE vk AR, o] =, 549 olak A of, BAPY, Ao, HgAK2021), 435,

18) Miller, Paul, Dimensions of fiduciary loyalty, Research Handbook on Fiduciary Law, Edward

Elgar Publishing (Gordon, Smith & Andrew Gold ed., 2018), pp.180-197; Harding, Paul,

Disgorgement of Frofit and Fiduciary Loyalty, Equitable compensation and Disgorgement of

Profit, Bloomshury (Degeling, Simone & Jason Varuhas ed., 2017), pp.20-27{loyaltyS %3}

(partiality), F(fidelity) W@z} #wAo] A&} Samet, Irit, Fiduciary Loyalty as

Kantian Virtue (Gold, Andrew & Paul Miller ed., op. cit.), pp.125-137.

oz #HE T EAletd 4xE = WARA LS (Law Commission)el A o] FEF

A3} ololgrgAdFoR FEetiA 1 Jde] o Fasixlth. Law Commission Co.

No.125 Fiduciary Duties and Regulatory Rules, 1992. ©]21aF=aA| 9& 1} o]0)SEFx U] 9

Al Wi =oe $AN, X =i, 13-15W.

[1998] Ch. 1. CA, at 16; Conaglen, Matthew, supra note 15, p.455(H &2 da}). HAF9)

HEL 1S3} 72t} The expression “fiduciary duty" is properly confined to those duties

which are peculiar to fiduciaries and the breach of which attracts legal consequences

Do

19

=

20

=

differing from those consequent upon to the breach of other duties.
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7h FAPEE o] FEFA B o] AFgFEA
g 20066 IAPH A1712 WA A177F2= o]Are] oo digh qf
o o] F A1I71R WA Al74x205 FooF L Ao Ao
=259 sEsttt. 20061 JAHLS R Al =AoF = FAEA &1
Al A175% o] FETA oFE, A176x] AZARFE] o]o]d
FaA YFE A ofdedA ZHs AR AT

adi}

1) o]gdFE3A F(Duty to avoid conflicts of interest)
A175% A1Fe ke oAb sAke] o]el(nteresn T FEEHA}
Aol = 27k ol(interest)S YA e IS

S sgjstoio} gt A2Fe o &ﬂ% =8 A, AR L 7
gol gtk A7 A AL, w, BE 719E o8 5
N

23slh). A|33e o] s 9/]—1*7: 3|Akeke] A =
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ok
N
X
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Qoo It @

2
o
>
I
)

el AgEletd, ofefo] < 1>3 o] vk & ik

i
lo
BN
A
o
oL

FEHE 1L 3oA Eez Ao 200610 S|AFH Aol tek £32 Mortimore, Simon,
ed., Company Directors: Duties, Liabilities and Remedies, OUP (3 ed., 2017), p.27.
24) A 17122 A oA 39 & o (duty to act within powers), A172%F= ALY AFS

2238 o] (duty to promote the success of the company), A173%= 5 %}Xﬁ,‘ﬂ S YA
g o] (duty to exercise independent judgment), A|174ZF+= ]zl F9], 4H 9L UG
rLe o) (duty to exercise reasonable care, skill and diligence) ]D}

25) Q479 ool waEW FooyiF F& 2RI FTt oftet ARIFATE et oo
3|43}, Conaglen, Matthew, supra note 15, pp.457-458.

26) olst 23 v Eoh ASF oAk F9E (a) HHAIA 7{5‘-?*01]% 3|A} 3ol A
& FastetA ¥ G AREE o|AbEe] AdtEt A A5 (b) THIA A
ol Al gk FRlo] Thssthe Zﬁ]"r—f Wxata, Gl wpeh o]AbEo] Algtata
S A AH6F A AL thee] Al Zgo] otk (@) oldAA U oXE E
et o2 Aol G o]atg] Xq;’\e 5% 45 9 () AT oKX tEol JAdE
PalatA] dae ol sbsstAv sR olAbe] oAAE EFetA il AXtE® e
Fedt A ATE o] 239 o]o)FE= o] o9 FE, i oFEY FES X

o
ot
u)
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jg
g
r1r
E

<E 1> G SAREA ojAte] o|olFEDA| oF U WMad

B AR o5 SETE,

A175x2 A1g olds& % 2
Fhsol Qe Alzgolole | Al4d (a) ST Aol
2006 de d¥E o % YYHoR o]dFE=
7{20]— A 7\}\} 17; JT_L_}EJ xol-Eyqo
S A 122 2jAte] AhAL 12] 5] l_ B 87
88 =3t s
A3 slaterel At oA | Al4g (b) oAt £
oS MG %S
AEH: 2553 29
— gl oJAte]
ojldFETAl AT 29102 x| 7}53t
ey - 4A%H ZX(inflexible rule) | 7<%, o]Atg] £9I
- Bray Ford (1896)29) — A} Aout
2| o|xte)
SdoZ o

2) A3AZHE o]adkyFA] o F(Duty not to accept benefits from
third parties)

AL76% A1FL 3|AFe] o|Abe= vho] ARRE AL 3od o]els
o= ¢t Hrh (a) oAk A9 E= (b) oJAF=A] 29 (HF& F-2F9D). A2
g2 A3At 3]AHcorporation), F|AFe} FHAE ®H<l(an associated body
corporate), 3|A} X AL} A E HOlS 9lEle] Y= A} 9o 2=
ojmjgit), A|332 oA7} AFE ATt oAt IARFEH FHEE o9
& 7327 Boldk olelom wWx| oldit} A48 du]How oldHE

27) Dignam, Alan & John Lowry, Company Law, OUP (11" ed., 2020), p.361; French, Derek,
Mayson, French & Ryan on Company Law, OUP (37" ed., 2021), pp.486-487.

28) 2 =19 1L 1. 7). 4) #FZE

29) [1897] AC 44.
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30) Companies Act 2006, Explanatory Notes, Commentary on Individual Duties, Section 175, 33
Z32 oAt A ALHE oldFEFA FE At et T 23 Ae&S
7] ok o]oFES At AW B (S, AIAH)olAL AT A Aol Al 1772
w2} 7hAl(declare)tedoF 3k Alan Dignam & Andrew Hicks, Hicks & Goo's Cases & Materials on
Company Law, OUP (7" ed., 2011), p.395.

31) Alan Dignam & Andrew Hicks, op. cit., pp.409-410; WA #A|175%7} o|AdFEFA] A&7}
ojolg a7 A2 &g g 1 Fol| 53 AE AlT6xNA HERE AW
sttb= A 2= Arnold, Mark & Marcus Haywood, Duty to avoid conflicts of interest.
(Mortimore, Simon ed., op. cit.), p.373.



d= BALEY OlASl SA2KR <0l et FHI+=2 13

Al = A3 oA Al AASE o] FTEFA E oA Y
A3ty Hr)32) 2013y Sharma v Sharma3d) e &

AP A1752f 7)Y dEY 9 FH U o]Ate] o] o= zo]7}
= AR PN o e R SR

4) A71AH S A5
kAl 20061 F|APH AN175% A3FE ol)FEFTA o FdA A71A
E A9 S skl gl A177ERe] AdE AR 2 <A
gk olols HAAT ofFE FHETh Al77TERE o AF A AR
3|Akel At AU oFgste] olsl| AT A= B, oAk THE olAME
oA 1 olafiHAe 44 % HHE dA(declare)sliof grhar g
t}.35) o]= o]AlE|e A & k= Qlal, tE oAM= Al i FA](notice)
2E 3 & gy By oy A182xdA e Rl ArkA

(substantial property transaction)36)l] a|dsl= Aol 7539

32) oAds T 2L Al WEAW, T 23S oW AEIAE F3o dAS
A Ao st} Ad] 2= Kershaw, David, The Foundations of Anglo-American Corporate
Fiduciary Law, Cambridge University Press (2018), p.424; that o]Ape] Aberal Fo ujwt
o] A7 A tatels o5 @stste] AR Bt AE Davies, Paul &
Sarah Worthington, op. cit., p.602; °©]9]&& ¥ ofg} o] FEe| 7Meds XF38] W
of oJ43] dAI oFet= A ZE Dignam, Alan & John Lowry, op. cit., p.358; 20063
S AR o] F& ofAte] A= AAG o Foln o] FEFTA UL oA
Al 7HA el 1) AZIAY FAGRINGR ALE & ALT7F), 2) Sk Ak FR, 7]3)
& FAYFALBE ALE & AL76x A28) D 3) oA AgE YA Al A|3A=TE
olo], Y-S FH}A F& JFH176x)F L AEstE £ Davies, Paul & Sarah
Worthington, op. cit., p.559.

33) [2013] EWCA Civ 1287.

34) Dignam, Alan & John Lowry, op. cit., p.358.

35) Dignam, Alan & John Lowry, op. cit., p.372; French, Derek, op. cit., pp.492-495.

) 4 RO ARIAYE ARG R A FFES 93, A91R(EE FR)
olA gt A190Z% (DT 34 oAl AF3ALY] o)A} F-& ojabet #HE A=
Abel et el wdg XS A5 ASS AdsA 2 b JAF ds
g o|Al TORFE A R Hdw AE A5 Ak 9A AFE F gk
(2) oAbk #HE A7} B|ALS A F3|Ake] o]Afo] ALt TE o]Abel H#EH oW 1
Aok AF3AL 353 AR Flolof ey A1912& A28 1 7EA| 7} AL A
A 7EA 9 10%E 3]t 51 e EE 2deAU, AW FEEE Adshe Agel 1

36
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fsfo] BAbe] olols EESHES shal th 5, AV|AHE o]
WAool AARE, v ol FTE ALfet G Ak T AN
AR ROl = A7t BAS stetetal glom, A7 A7} 3
of Feh= A= s7lel 2 grAska vk

o 19 ofy
i o o

10 kol ol

Aol

2. TAYF Y FASTE

2006 BAFHL o]Ake] o] 9wk Al AT tiE HkE 2ES
FA ¥k Al A178% Al1E WAFA ZX|(civil consequences of
breach of general duties) ZirollAl ©]AF] o] F 9ut A, 7]E9] 3

2 PR dxs AEHa At webA o ipE SAFE 9
=9 R FEEsDel w548 ® (injunction)3®), & H A
v+ 2l (equitable compensation)39), 48] -2 < (restitution)40), o]

EZA 9 (disgorgement)4D), H A FANrescission)4?) L= oA Al E

ol
_

oy = oo
p‘L
g
N

ke 43t 2 Rt} French, Derek, op. cit., pp.495-497; Dignam, Alan & John
Lowry, op. cit., p.373.

37) Dignam, Alan & John Lowry, op. cit., p.376; French, Derek, op. cit., pp.500-503; Davies,
Paul & Sarah Worthington, op. cit.,, p.568, pp.613-619; Sealy, Len & Sarah Worthington,
Sealy's Cases and Materials in Company Law, OUP (9™ ed., 2010), p.390; Stafford,
Andrew & Stuart Richie, op. cit., pp.43-44; IJAIY Zo| ML 7]E9] FyHo] o]
AeS WAstL ok 4= 5W Companies Act 2006, §170(3); Kershaw, David, op. cit.,
p.423.

38) A" & (injunction)l] thdk =}A|sH

= A, QO] =T, 47-48W {21919 F A7} o
ulahs 97F X8 Fo| AL oy o RE uleiAE gk Yukd 927t e A 01]
wele 7 Y2 ZAT 4 91 o]2 FAHolg} 3t} () FAPHL APAH FA|Frko]
o2 ARleare] ukelezt HlwA z7]e] wAle AAY FIHEQ o fuks WA|E]

943k Frkolohh

39) A At did AAZE =9 Ward, Julie, FEguitable Compensation-An
Overview (Degeling, Simone & Jason Varuhas ed., op. cit.), pp.65-89; French, Derek, op.
cit., pp.b02-503; Bray, Samuel, Fduciary Remedies, The Oxford Handbook of Fiduciary
Law, OUP (Criddle, Evan, et al., ed., 2019), pp.456-458; X7, o] =8 45-46%.

40) A ouellA A3 EA Y] ofle} o] SEZFIS A&3 Aol Agt A
At o] SEZA Y Aol fstol= FAW, o] =i, 48-624.

41) o]SEZHAL Account of profitsZtxl F#3s}7]% St} French, Derek, op. cit., p.500;
Zicaroli, Antony, 7he Company’s Remedies for Breach of Directors’ General Duties
(Mortimore, Simon ed., op. cit.), pp.477-481; £, ¢o] =1, 63-64H.
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7}. Aberdeen Railway Co. v. Blaikie Bros (1854)49)

194171 =9k =& AEA el iyt AL FRI8IE Al 7ol e
st ~2FEWE= S EAlo] X3 Aberdeen Railway Co.(°]3} “A
AF)E BlaikieE thiolAlRE st A=dAANY AlgS Ixstal &t
govt, Aol WAoo HE7F MEHZA ZUrt. @Al Blaikie:®
Blaikie Bros(e]3a}l “BAF)9] oA %= A3l =Hl, BAZE AAfoll Al A A

42
43
44) Sealy, Len & Sarah Worthington, op. cit., p.390.

) French, Derek, op. cit., p.502.
)

)
45) E =19 1L 2.
)

)

)

F
FA, oo =&, 38-44,

46) Bray, Samuel, FMduciary Remedies (Criddle, Evan, et al., ed., op. cit.), pp.452-454.
47) $AH, o] =i, 56,
48) Edelman, James, Gain-based Damges: Contract, Tort, Equity and Intellectual Property, Hart

Publishing (2002), pp.65-79.
49) (1854) 1 Paterson 394.
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AAE FEehs AlekE Adstil. AEr HEEA 84 43l B
AR Alekeld BAARS] R o8-S gk &AE AlVIEHATh AAbe
ojAbg] el thEolARR] BlaikieZb BARe] A golAteln sjdstnzr] ofe]
Feol At AIANC sigste, webd sd Aleks yaske
Sithal 743l Blaikie 3|ARe] o]Ab=A AALS] o ojrks ffs) 7
oF& AR T glm A FAe] Aol Fteta AAle] H
OJAFR Sl SARe] A& USRS Sk Aok AR olo)s A

el
3l Blo] ol ApAle] o] S %dé}i’iﬂ o] ZAMY 2~ A (Lord
Cranworth)& AAM} BARel A AT Aok 5o glow ety

HA 5,

}. Regal (Hastings) Ltd. v. Gulliver (1967)

Regal (Hastings) Ltd. v. Gullivers®i= o]l st &2 H71 <
g ofFolm, fuk Alol= oAl Al O] SEEZAYUS FAFFES HAF=
thEAel F ol AA#AAE AHRH Y33]AL Regal (Hastings)
Ltd(e]sl “RAF)= 58S Efstal AL AAFAEY F+
A<rst7] 98l AEAF AR Ad"elth. BAl 3AbE Y 7
AEE ol A7 wiiEel I|AY] i3]l AHGulliver) H
(Garten) 2 & oPAEEFH g xEste] 4a3 AIYS ]fﬁa
RaL, 1 t7HBE000 =)= 3|4 F=4S v A=, o] AL
F79 52l jlo] o]FoH Tt RAFS] AlEE Aol dE o] &
AZF RAFE I8l aL o]AFE S ARAlo]l Bfrstal 'l FA4S Za]
= W wjZeigled o] AAE Aol B Al wet o] Folxl e
AT 9l AT o] % RAFE WIddE A 2E AuiFF7F tisEol A
2 BSALE AR olFo] ALY AlQdeFALe] A 91E o] &35t o=
= A5 A= Q1T ftel] siEstal 1 o] 55 3I|Ab] EES

EvA L [e]
7'\“‘04 bl Zoké‘
d

tﬂ%%

=t

H oo® o

|

50) [1967] 2 AC 134 n; [1942] UKHL 1; L 9]¢l o]Ake] FA 5 94k A o] SEZ2 917}
I 4AAd g e 2 Guinnes Ple v. Saunders [1990] 2 AC 663; York Buildings
Company v. Mackenzie (1795) 3 ER 432 To| gla, 479 oA FAo7 gy z+=
Keech v. Sanford [1726] EWHC Ch J76°] it} s #elo] AMd#AAE $A47, %9
=, 101-1109.
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AAT ot} dwbHo g FHF fulow o|Al7} oo
O|SEZA S FastAw, ArAHY BF ald AU A A
o s 1 AHE FasD 7 Aok s AAslT5)

Regal (Hastings) Ltd. v. Gulliver 22 4=Elx}9] 013751?} o] o] &
A o F507}F oAbl Al aUlE HEHE A <
AbEel deolm defetar F & v Aedte O]/‘}Q]r ﬂ"PQ]

¢

o

© d

°ol2 FTEY F doH, oY AeE o|SEFAAS FIsith

g FAL oA o SEZFSS AU ATt obd A ﬁﬁgi
SHAl S HAISEATESS  Murad v. Al-Saraj# 22 o] SEZZQ] 4t
g Al dA4E BoEh. FHTde o5EEAY F9E AHEE o
AF}AA F FA & ALt AN dstH = BI6S HolV|® &)
ANk, o] BAL FAE guto g Qg o]58 BE EZsHE o] ¢

52) Conaglen, Matthew, Strict Fiduciary Loyalty and Accounts of Profits, 65 Cambridge L. J. 278.

53) SHAEE o] -3 o|EEZFAUS Ky AL 7}eslth French, Derek, op. cit., p.495,
p.500-501.

54) hEHQ FEALY] AA% FHYE #AZE Keech v. Sanford [1726] EWHC Ch J76,
(1726) Sel Cas Ch. 67; Stafford, Andrew & Stuart Richie, op. cit., p.45.

55) Martin, Jill, Hanbury and Martin, Modern Equity, Sweet & Maxwell (17" ed., 2005), pp.60
8-609; Burn, Edward & Graham Virgo, op. cit., pp.788-799; Dignam, Alan & John Lowry,

op. cit., p.376.
6) ISEZAY 9 24 A, @A, FA T& sEsd LS dFE g AdA 4
et =9 2 deE $A7, g =8, 104-1054, 149-154,
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— Abstract

Justifying Disgorgement of Profits in Director’s
Breach of Duty of Loyalty
— The Lesson from England and Wales—

Jeemin Song”

This paper examines whether it is plausible to apply the disgorgement
of profits remedy to a corporation's board of directors. In Anglo-American
jurisprudence, a corporate director is categorically treated as a status-based
fiduciary who owes a fiduciary duty to the corporation. If a director makes
unauthorized profits in breach of his fiduciary duty to the corporation, the
director should be required to disgorge the profits just as a disloyal trustee
is required to disgorge profits.

Under the Korean Commercial Code, remedies exist that are functionally
similar to the disgorgement of profits, yet these remedies are fragmented.
For instance, directors are prohibited from engaging in a transaction that
competes with their corporation's interests without the consent of the board
of directors. If a director violates his duty not to compete without the
board's consent, the director may be held liable for monetary damages
sustained by the corporation. Additionally, intervention rights are granted to a
corporation under the Korean Commercial Code. The corporation may

intervene and substitute itself for the director in the third-party transaction.

*  Ph.D. in Commercial Law, Solicitor in England and Wales, Lawyer qualified in D.C., Legis
lative Researcher.
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Furthermore, a director may not usurp certain business opportunities available
to the corporation without approval by the board of directors. If a director
usurps the corporation's business opportunity in contravention of his fiduciary
duty, then the director may be held liable for damages based upon a
presumption that the ill-gotten gains made by the director are the damages
suffered by the corporation. Both intervention rights and the presumption that
illegal profits are the corporation's damages are modified forms of the
remedy of disgorgement of profits. However, a breach of a general duty of
loyalty under the Korean Commercial Code does not stipulate these
gain-based remedies. The directors of a corporation are in charge of
managing the company's business and assets. Thus, their role is similar to
that of a trustee. Thus, this paper argues that disgorgement of profits should
be adopted for breach of a duty of loyalty by a director under the Korean

Commercial Code.

9 Jeemin Song

Disgorgement of Profits, Account of Profits,

Fiduciary Duty, Duty of Loyalty, No—Conflict Rule,
No—Profit Rule



