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3) Jamaica, Submission of the Government of Jamaica on Marine Genetic Resources and the
Common Heritage of Humankind, p. 10. (availavle at https://www.un.org/depts/los/biodive
rsity/prepcom_files/rolling_comp/Jamaica-marine_genetic_resources.pdf, last visited Nov. 25,
2019) =,

4) Scott J. Shackelford, “The Tragedy of the Common Heritage of Mankind”, Stanford
Environmental Law Journal vol. 28(1) (2009), pp. 118-119.; Dire Tladi, “Conservation and
sustainable use of marine biodiversity in areas beyond national jurisdiction: towards an
implementing agreement”, in Rosemay Rayfuse (eds.), Research Handbook on International
Marine Environmental Law (Edward Elgar, 2017), p. 264.
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5) Submissions received from delegations in response to the Chair's invitation made at the third session
of the Preparatory Committee for the purpose of the preparation of the stream lined version of the
Chair's non-paper(available at https://www.un.org/Depts/los/biodiversity/prepcom_files/rolling_c
omp/Submissions_StreamlinedNP.pdf, last visited Nov. 25, 2019.) &%,

6) Garrett Hardin, “The Tragedy of the Commons - The population problem has no technical
solution; it requires a fundamental extension in morality”, Science, vol. 126 (1968.12.), p. 1248.

7) Ibid, p. 1244.

8) Ibid, p. 1247,

9) UN Department of Economic and Social Affairs, Population Division®] World Population Prospects
20199 w2, 19684 712 AAA 7= 355901, 2019 718 AAAl AT 77198 L
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the United Nations Convention on the Law of the Sea on the conservation and sustainable

Group of 77 and China's Written submission, December 5, 2016, p. 1.

df, last visited Nov. 25, 2019) =,

12) Jamaica, op. cit,, p. 10.

O
&

11) Group of 77 and China, Development of an international legally binding instrument under

10) Shackelford, op. cit., p. 119.; Frakes, op. cit, p. 410.

13) Scott J. Shackelford, op. cit, p. 116 FZ.
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14) Vladimir Postyshev, 7he Concept of the Heritage of Mankind (Progress Publisher, 1990),
p. 37.

15) Jonathan Gelloway, “Political Philosophy and Common Heritage of Mankind Concept in
International Law”, Proceeding of the Twenty-Third Colloguium on the Law of Outer
Space. September 21-28, 1980 Tokyo, Japan (1980), p. 25.

16) Markus G. Schmidt, Common Heritage or Common Burden? the United States Position on
the Development of a Regime for Deep Seabed Mining in the Law of the Sea Convention,
(Oxford University Press, 1989), p. 23.

17) UN Doc. A/Conf.13/SR.1 (1958), U.N. Conference on the Law of the Sea (Ist plenary
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A4 Eske] Foy dide] HA @ Zo] BE QAR ol9(the

interest of all mankind)o] & AAai, - 1P P& ALe)a,
w3 2AAY)7] A Fud BdE FEshs o] H3tde] o9 U
RE Q1RO FHo] AL A, BF FFAAS A FHo
29k olgsta 1wk FAFORN, AFFEFLALL EYe
Jd Aoz Frlsks AFAE k19

19679 1€¥€ 279 Add ‘G Ve HAS £33 Q7| He gy}

o]-gol lolxe] H7tEES r&she dFH #E X9 (Treaty on
Principles Governing the Activities of States in the Exploration
and Use of Outer Space, Including the Moon and Other Celestial
Bodies)e =AIPY & AFoz ‘F7FE dilste] ¢l (mankind) <}
215/ ¥ (people?0)) o] gH= &0l 8 A188 Aow BFrhArh2) § Feob
AEl “Haky BAS 9 971Ae] YA ol g Aol B mE

o179 FEFo]el(common interest of all mankind)S <14 sta"2}a
(o)

meeting), p. 3.

18) The Antarctic Treaty, Preamble para. 2.

19) Shackelford, op. cit., p. 138.

20) 5 B ME F ‘people’olFe &0/t A4 AT F 28] AMEEHI JdTh FEWY
N 4ol AFE, 6ol E Avlog HAs AL Qi)

21) Shackelford, op. cit, p. 141.

22) Preamble para. 3. Recognizing the common interest of all mankind in the progress of the

P

exploration and use of outer space for peaceful purposes, (emphasis added).

23) Preamble para. 4: Believing that the exploration and use of outer space should be carried
on for the benefit of all peoples irrespective of the degree of their economic or scientific
development, (emphasis added).

24) Shackelford, op. cit, p. 142.
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Aol A8 A& FA3ATE. UNGAE o8 @ ke HESLY] 915te]

1967\ 129 21¥ UNGA Zo|2A AsiA A& HESH] 9% ‘=7t
dd @A 5 A 3o sk o] gl w3k A9 A3) Ad
Hoc Committee on the Peaceful Uses of the Seabed and the Oce-
an Floor beyond the Limits of National Jurisdiction)& /d3} 0.1,
s A3l =7REA g H*—OJ Al AE g FAAE B 7)ol
et FAzAdS =S ATS sk tt.25

1968l ¥ =A| A ?ﬂW Bslo] &9l dslolA ddH ‘=
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= At

19799 1249 59 UNGACIA e g3t e} dA ol 3lojA =7}
g5S 7835 P9 (Agreement Governing the Activities of States

on the Moon and Other Celestial Bodies) #|11% A|1&28)2 “du}

25) UNGA Resolution 2467(XXIII) Examination of the question of the reservation exclusively
for peaceful purposes of the sea-bed and the ocean floor, and the subsoil thereof,
underlying the high seas beyond the limits of present national jurisdiction, and the use of
their resources in the interests of mankind.

26) UNGA Resolution 2749(XXV) Declaration of Principles Governing the Sea-Bed and the Oce
an Floor, and the Subsoil Thereof, Beyond the Limits of Nations of National Jurisdiction.

27) Ibid, Art.1: The seabed and ocean floor, and the subsoil thereof, beyond the limits of
national jurisdiction (hereinafter referred to as the area), as well as the resources of the
area, are the common heritage of mankind. (emphasis added).



S UAFRISKA o A 20l 43

ol %34 A1)

o

= ﬁxéé‘}?,iﬁ}. UNE'?H"ok‘?.jJ oF Aol QFFE At #stAE T
ol A Al o m Au Rz gt

1983y FAO2] ‘A EFHAdel gt = 4% % (International Under-
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28) Art.11(1): The moon and its natural resources are the common heritage of mankind, which
finds its expression in the provisions of this Agreement and in particular in paragraph 5
of this article. (emphasis added).

29) United Nations Treaty Collection, https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY
&mtdsg_no=XXIV-2&chapter=24&clang=_en %,

30) FAO Resolution 8/83, Preamble para.3(a): plant genetic resources are a heritage of
mankind to be preserved, and to be freely available for use, for the benefit of present
and future generations. (emphasis added).

FAO Resolution 8/83, Art.1: -+ This Undertaking is based on the universally accepted
principle that plant genetic resources are a heritage of mankind and consequently should
be available without restriction. (emphasis added).

31) Nadia Sanchez Castillo-Winckels, “Why “Common Concern of Humankind” Should Return to
the Work of the Internatlonal Law Commission on the Atmosphere®, Georgetown
Environmental Law Review vol. 29(1) (2016), pp. 147-149.
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o]’(Intergovernmental conference on an international legally binding
instrument under the United Nations Convention on the Law of the
Sea on the conservation and sustainable use of marine biological

diversity of areas beyond national jurisdiction)ol ©]|Z7|7}A] =7}

32) Castillo-Winckels, op. cit, p. 131 and pp. 147-149.

33) Edgar J. Asebey & Jill D. Kempenaar, “Biodiversity Prospecting: Fulfilling the Mandate
of the Biodiversity Convention”, Vanderbilt Journal of Transnational Law vol. 28 (1995),
pp. 700-707.

34) o]A 9] oF¥FEH Hcommon heritage of mankind), & ¥E4-F9 o2 AETIA
gk #AHo] Bl oz A 5 #AAHcommon concern of humanity) 2 8
A& HoFt); Thomas, Z., “Common Heritage to Common Concern”, Journal of World
Intellectual Property vol. 8(3) (2005), p. 249.

3) AETPIAT AL AT ARTRA BE AFIERIALoIZS A 42
gy e AFEE 2
Francoise Burhenne-Guilmin & Susan Casey-Lefkowitz, “The Convention on Biological
Diversity: A Hard Won Global Achievement”, Yearbook of International Environmental Law,
vol. 3 (Gunther Handl, eds., 1993), pp. 47-48, notes 14-15.

36) Castillo-Winckels, op. cit., pp. 147-149.

37) AAHAL Ad Hoc Open-ended Informal Working Group to study issues relating to the

A4 AHcommon concern of humankind) Y&

conservation and sustainable use of marine biological diversity beyond areas of national
jurisdiction . & UNGA Resolution 69/292¢ ¢J3te] A2 E 2.
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38) A/CONF.232/2019/10, Statement by the President of the conference at the closing of the
third session, p. 2. (available at https://www.un.org/bbnj/sites/www.un.org.bbnj/files/bbnj_pr
esidents_closing_statement_-_advance_unedited.pdf, last visited Nov. 26, 2019.) =,

39) Art.5 General [principles] [and] [approaches] (c) The principle of the common heritage of
mankind;.

40) Art.9.4. The utilization of marine genetic resources of areas beyond national jurisdiction sh
all be for the benefit of mankind as a whole, -+ (emphasis added).

41) Martin A. Harry, “The Deep Seabed: The Common Heritage of Mankind or Arena for
Unilateral Exploitation”, Naval Law Review vol.40 (1992), p. 226.

42) Alexander Kiss, “The Common Heritage of Mankind: Utopia or Reality?”, Infernational
Journal vol. 40(3) (1985), pp. 423-424.

43) Shackelford, op. cit, p. 149.; also see Edward Guntrip, “The Common Heritage of Mankind
- An Adequate Regime for Managing the Deep Seabed?’, Melbourne Journal of
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International Law, vol. 4 (2003) p. 387.

44) Shackelford, op. cit,, p. 116.; also see Donald R. Rothwell et al, The Oxford Handbook of
the Law of the Sea (Oxford University Press, 2015), p. 229.

45) see Kiss, op. cit, p. 424.

46) Patricia W. Birnie and Alan E. Boyle, Infernational Law and the Environment, 2nd eds.,
(Oxford University Press, 2002), p. 143.

47) Myron H. Nordquist et al, Legal Order in the World's Oceans: UN Convention on the Law
of the Sea (Brill Nijihoff, 2018), pp. 82-85.

48) Jennifer Frakes, “The Common Heritage of Mankind Principle and the Deep Seabed, Outer
Space, and Antarctica: Will Developed and Developing Nations Reach a Compromise?”,
Wisconsin International Law Journal vol.21(2) (2003), p.411.

49) Frakes, op. cit, p.412.
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— Abstract

The Legal Meaning of the Common Heritage of

Mankind in International Law

SEO Jinwoong

Garrett Hardin published in Science in December 1968, ‘The Tragedy of
the Commons - The population problem has no technical solution; it requires
a fundamental extension in morality’, This article popularized the concept of
the tragedy of the commons. To this day, developing countries argue that
the common heritage of mankind should be viewed as a principle under
international law in order to avoid the tragedy of the commons. However, it
is unclear whether the common heritage of mankind can be regarded as a
principle under customary international law or written international law.

For the first time the common heritage of mankind was stipulated in the
Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies, which entered into force on July 11, 1984. Nevertheless,
only 18 countries have ratified it so far. Although the UN Convention on
the Law of the Sea stipulates the common heritage of mankind in the Area
regime, there is no clear definition for it. In addition, during the discussion
on conservation and sustainable use of marine biological diversity beyond
areas of national jurisdiction, developing countries are arguing that the
common heritage of mankind should be principle beyond areas of national
jurisdiction for the conservation and equitable use of the high seas and the
Area.

Even if the common heritage of mankind is recognized as a new

principle in the law of the sea or a new principle in international law,
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unless a clear definition of what the common heritage of mankind contains
and what its components are, it is only a policy slogan. In the end, from
the point of view of the use and conservation of the ocean, the common
heritage of mankind only would be reproduced the chaos of the principle of
beyond areas of national jurisdiction as the empty principle.

This paper intends to find whether or not it has been established as a
legal principle by examining the history and contents of the concept of
'common heritage of mankind' in international law. In addition, I would like
to examine whether or not the common heritage of mankind, an essential
part of the Area regime under the UN Convention on the Law of the Sea,

is a principle applicable to beyond areas of national jurisdiction.

9 SEO Jinwoong
UNCLOS, BBNJ, Common Heritage of Mankind,
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