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(nominal trust), F=(clan), ™8 <A1E-2H nominal truster)
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SIS 7| 2] Al B (the nominal trust of intermediate

abbreviated registration),
and registration)

Alets717 )2

Copyright (C) 2006 NuriMedia Co., Ltd.

El(the nominal trust of contract



316 FRATEEIFH S5 52%

[abstract]

A study on the nominal trust theory of real estate

Jung, Sang-Hyun’

The nominal trust theory of real estate is originally developed through the
judicial precedents. Especially, under the rule of Japanese imperialism, the
clan could not register the real estate with its own name, because it had not
a judicial personality. Therefore a real estate of the clan must had been
registered in the name of its a member or members. By the way, many
disputes took place in relation to clan's properties, for the reason that the
nominal member disposed the property without the permission of the whole
members. For the purpose of a solution to those problem, judicial
precedents had contrived a following new theory.

This theory is that both parties of agreement compose with two parts
ownership on the real estate, that is to say, the internal ownership and the
external ownership. The internal ownership is held by a nominal truster who
is registered in his own name, and external ownership is granted to nominal
trustee who possess the property substantially. And even though the nominal
trustee, as external owner, dispose of the object to the another person
without the internal owner's permission, the another person can acquire the
ownership of the object valid.

Merely in era of Japanese imperialism, the judicial precedents judged
erroneously that this theory had consisted as a general principle of law in
Korea. But that theory had existed neither in Korea nor in Japan. On the
contrary it had been abused to destroy the ground of clan's property by the
government of Japanese imperialism. By the way, more serous problem is

* Dr. Jur., Professor, School of Law, Sungkyunkwan University
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that the theory is maintained by judicial precedents at the present time. It
carries on false transaction deed and its application to the large extent
brings about many legal problems in the modern era, such as land
speculation, tax dodging and evading law, etc.

Expecially, the theory of nominal trust and the intermediate abbreviated
registration are not conformed to the formalistic registration system of Korean
civil law. Therefore Korean government revised the partial provision of the act
of inheritance tax(1974), and legislated the act of special measures of
registration(1990) in order to eliminate unconformed registration, and the act
of substantial named registration(1995) to restrain from unlawful agreement
by nominal trust.

Consequently, this paper dealt with following points at issue. That is to
say, the history and legal background of nominal trust theory, the
rearrangement of various types on the nominal trust agreement, and the
analysis on contents of the act of substantial named registration(1995) under
the topic of present legal problems and betterment on the future, etc.
Together with those points, there are still existent the problems on the effect
of nominal trust agreement and on the return of nominal entrusted properties.
Merely, these problems will be dealt through the my another paper.
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