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2 Commission on Freedom of the Press, A Free and Responsible Press: A General Report on
Mass Communication: Newspapers, Radio, Motion Pictures, Magazines, and Books, The University of
Chicago Press, 1947 Z+z.

2) Steven R. Knowlton & Patrick R. Parsons, The Journalist's Moral Compass: Basic Principles,
Chapter 23 the Commission on Freedom of the Press (hutchins Commission) 1947, Praeger, 1995,
p.207-222 #=.

3) Tom Crone, Law and the Media, 4th ed., Focal Press, 2003, p.280.
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) YIANESY FAA Wl eEide B&Y 7AE Fetel I 4 9tk NY. Times
Reporter Jailed: Writer for Time Magazine Will Testify in CIA Leak Case, The New York Times,
Carol D. Leonnig, July 7, 2005. Al2; Court Declines to Rule on Case of Reporters' Refusal to
Testify, The New York Times, Adam Liptak and David Johnson. June 28, 2005. A5; Reporter Jailed
After Refusing to Name Source, The New York Times, Adam Liptak, July 7, 2005. A6. 5 7=,
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5) “Reporter for Times, Silent Over Sources, Is Facing Jail Time”, The New York Times, ADAM
LIPTAK, October 8, 2004, Al.

6) FAAYH Al1xY YE2 v Zrk US. Constitution: First Amendment - Religion and
Expression:  Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the Government for a redress of grievances.

7) “Jailing of Reporters In C.LA. Leak Case Is Upheld by Judges”, The New York Times, ADAM
LIPTAK, February 16, 2005, Al.

8) “THE SUPREME COURT: REPORTERS; Court Declines to Rule on Case Of Reporters' Refusal to
Testify”, The New York Times, ADAM LIPTAK, June 28, 2005, Al.

9) 408 U.S. 665 (1972).

10) “REPORTER JAILED AFTER REFUSING TO NAME SOURCE", The New York Times, ADAM
LIPTAK & DAVID JOHNSTON, July 7, 2005, Al.

1) Miler 712 A AF Q2 Aol og FRE QAwo} S AR Folshs SAwY
Xﬂlz Y (First Amendment award)& ®okth 2y 11 & Jude AY A4 {3 oz #
d 7Abel tie e BE ReEol HEAWA A5 ARAFE ankrolok gtk CNN. COM.
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1. Nugent Case (1848)

U]i“ﬂ"ﬂ% A2715E A2 2] el 9 Aol disixs As7t st
Ak 07 715 8] feiA e AREE Ao B4
Q12 22 WA Al(legal system)d 23719 el
o] g7 FolEd Uitk I dixA AEA v A Aeo % A
18484 the New York Herald®] John Nugent”} WA Zo}e] AGA] AAlE 2o
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1941712l vl A& HAdA Hihs FAA g Fd75e] S48 &
FE 5 e AR ER9 A4 P TAA g AE 2Pa.

[e) 1l
A AAEA 1896 Marylandd| A& 7| &Fell Al SAAH-9

November 10, 2005, http://www.cnn.com/2005/US/11/09/miller.retires/index.html Z+7.

12) "The freedom of the press is one of the greatest bulwarks of liberty, and can never be

restrained but by despotic governments." George Mason, Virginia Bill of Rights, art. I, June 12,
1776; AA|Z wALHAEL FAAY A2 F71E AA sk A ot dFHAaL F.
Leonard W. Levy, The Politics of the Bill of Rights, in THE ENCYCLOPEDIA OF AMERICAN
POLITICAL HISTORY, Jack P. Greene ed., 1984, p.104-125 =,

13) Ex Parte Nugent, 18 Fed. Cas. 471 (D.C. Cir. 1848).

14) BURTON J. BLEDSTEIN, THE CULTURE OF PROFESSIONALISM: the Middle Class and the
Development of Higher Education in America, New York: W.W. Norton & Co., 1978, p.100-101 =

15) Stephen Bates, The Reporter's Privilege, Then and Now, John F. Kennedy School of Government,
Harvard University, Apr. 2000, p. 5.
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2. Burdick v. United States Case (1915)

AL R ek FHxo] AW Abgle 19154 Burdick v. United StatesA}
Aolth16) Zejut oA AN Allxst FHetA ted e Ao gk Ab
Hip zZ7lo A =23 es 7%1"%(011 the ground that his testimony might tend to
A A5zo| #sk ALzo|rn) o] AFHE New
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3. Garland v. Torre Case (1958)

g FAGAE BERFHS Zﬂfﬁioi‘ﬁ EAHE ASAE 7SS

d et & FAAY A1z Eﬁg A5 AR 712 EHS a5
T HxY AP 19589 Garland v. TorreAbzdo|th20 o] AFAL 1957 New
York Herald Tribune*]¢] “TV-Radio Today”et= Marie Torre®] Z-gloAl 572l

16) Burdick v. United States, 236 U.S. 79(1915).

17) Burdick v. United States, 236 U.S. 79, p. 86.

18) Burdick v. United States, 236 U.S. 79, p. 87-95.
19) =AY A1xY A& Afuge 9ES vl Zth "Congress shall make no law -
abridging the freedom of speech, of the press, or the right of the people peacefully to assemble,
and to petition the Government for redress of grievances."

20) Garland v. Torre, 259 F.2d 545, p. 548-549 (2d Cir. 1958).
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Aol FAN8ATE AFEHT HAalolojok dTHgo to the heart of the claim of t
party seeking disclosure), 2]l AA, HA ol #ek AHE thE dAFES St
o] 48 4= glofof dthbe unavailable through alternate sources).25)

ol9} 7 ‘Garland AH1'S] EEFAALo] 22 o] o] WHedgtdo] Athd LS v
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ot Md
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21) ololl thaiA+= Confidentiality of News Sources under the First Amendment, Stanford Law Review
11, May 1959, p.541-546 #Z.

22) Garland, 259 F.2d 545, cert. Denied, 358 U.S. 910 (1958).
23) Branzburg v. Hayes, 408 U.S. 665(1972).

24) Garland, 259 F.2d, p. 548.

25) 1d
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Aok tiEA o7 1972 BakerAbA20o] A A2A L THALS FA el g vjdy
W7 AL Bseks A Ase g eTal Kol 71ake] HAe] ek S
& stk o] AtelelA ARasHdS AAY 9] o] A& AFE
& frEolghs F3Y o]¢je] HEg #FS o]Fal Qlojof ghra wre|a, of9f
S A-E #¥2 M FFAAIE(he tripartite balancing test), & ¥HA

(relevancy), %9 QA (critical importance), THATHS] A A (exhaustion of
alternate sources)o] E/E A 4 gl We] Paurt STy BT} o
ol = 37FA Y FAAL | E(the tripartite balancing test)e AW ATHY 5 sHHY
o Feol A Q1gH T ke

4. Branzburg v. Hayes Case (1972)

nditgiydol FAAY Alxe] A HAYERIE UE Uxd AHHE
19723 Branzburg v. HayesA71o|th28) o] ALANA AR HAL 5 @ 49 U2 R

EAY AR B AR AL e B B DAY wEAA et
i Ae ohiEha WAL o AS SRERNS I Whiterh Ag3hglon]
T uge FARY ALE] 2AW QRS EUS A9E 4 om0 ARAE
rpgael Foloma Fdau gl FHATE ARG F Qe U 5
A% QYA genhn Sk e B datteE £3del 714

26) Baker v. F & F Investment, 470 F.2d 778 (2d Cir. 1972), cert. denied, 411 U.S. 966 (1973).

27) 7 EFAA S AEek AH R4 Silkwood v. Kerr-McGee, 563 F.2d 433 (10th Cir. 1977);
US.A. v. Steelhammer, 539 F.2d 373 (4th Cir. 1976) 5] it}

28) AW YLS  BranzburgAbd®} Pappas A CaldwellAbAS HEaete] 3 Algssich
BranzburgAF3-& Louisville Courier-Journal®] 7]AFS1 Branzburgts Kentucky 59 Jefferson County
oA whokS AFEA 9l T A el gk gk HEVIALE FA A AAEte] ALl At
o1 o gt} 183 Pappas AR Massachusetts 52 TV7Z]AF] Pappas7} 1970 7€ 30
A vx 53y A9l Black Pantherse] 2o thak AR Qlake] thufalel] A3tksof
SAs 72 Aol CaldwellA}7AolA] Caldwell> New York Times®] 7]AZ4] Black
PantherJ(Black Panther Party) % th2 SZ kAo HAE @datar o], Ao 2i e &
grlo] AE8AE 9 ZAQFE WS Alpolt)y Branzburg v. Hayes, 408 US. 665(1972), p.
668-679.

29) Id, p. 680-709, WHITE, J., wrote the opinion of the Court, in which BURGER, C. J., and
BLACKMUN, POWELL, and REHNQUIST, JJ., joined. POWELL, J., filed a concurring opinion, post,

30) Branzburg v. Hayes, 408 U.S. p. 684.
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31) Id; Erwin Chemerinsky, Protect the Press: A First Amendment Standard for Safeguarding
Aggressive Newsgathering, 33 U. RICH. L. REV. 1143, 2000, p. 1145-1146.

2) Branzburg v. Hayes, 408 U.S. p. 681.

33) 1d., p. 707-708.

34) Powell J., concurring opinion- Id. p. 709-710 =,

35) Stewart J,, Or of the Press, 26 HAST. LJ. 631, pp.635 (1975).

6) Id. p. 725-753, Wk = DOUGLAS, J., filed a dissenting opinion, post, STEWART, J., filed a
dissenting opinion, in which BRENNAN and MARSHALL, JJ., joined, post.

37) Id., p. 729. (Stewart, J., dissenting)
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5. Zurcher v. Stanford Daily Case (1978)

o] mARd A FHES Ao #d SAWAY ABAESEA T A
oF B g Abeleta gopd, oleh ge] FA o] HAAS FRE] flste WY
ol oJate] 54 Fay A= dg gerAs Jdoe 49 olg AFE F 3
A7} EAEY. v)=roll A 2 E A Abel7F 19784 Zurcher v. Stanford DailyAMA44)
olt}, o] AHElE 1971 2dixcishy ZEA s AF 9yo] HARS olo ALz

o] WA} Zzo] sl "the Stanford Daily'7} Abd @A B AES &
Hap7] flate] S wRel § ARAF des FASIAR ol SAERE AN
AN LAEA k) o] 5 AFASS B8 ARMA B AAE AR A
B A2 Ao AT 2 AdzERED] HefE olr=2 aF
& A7ISATEA) ofof AT AN = AR el M A2 ™

38) Id., p. 732. (Stewart, J., dissenting)

39) Id.,, p. 744. (Stewart, J., dissenting)
40) “show that there is probable cause to believe that the newsman has information that is clearly
relevant to a specific probable violation of law.”

41) “demonstrate that the information sought cannot be obtained by alternative means less destructive
of First Amendment rights.”

2) “demonstrate a compelling and overriding interest in the information.”

43) 1d., p. 711-725. (Douglas ., dissenting)

44) Zurcher v. Stanford Daily, 436 U.S. 547(1978).

45) 1d., p. 551-552.

46) Id., p. 553.
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47) BRENNAN, J.& o] Apde] Alejop 2o Fofaha] Foirh

48) Zurcher, 436 U.S. p. 568-570, WHITE, J., delivered the opinion of the Court, in which BURGER,
C. J., and BLACKMUN, POWELL, and REHNQUIST, JJ., joined. POWELL, ., filed a concurring
opinion, post.

49) Id., p. 570-577, STEWART, J,, filed a dissenting opinion, in which MARSHALL, J., joined, post.

50) Id., p. 570 (dissenting).

51) Id.,, p. 577 (Stevens, J., dissenting).
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2) Branzburg v. Hayes, 408 U.S. 665(1972), p.706.
3) 1974 Oklahoma F9J3|% 7|2}e] EAE Q4ste S o vl 9tk 1974 Okla. Session
Laws, c. 123, § 1-3 3=,

) o] MES 583 71 AR igeld 92 AH deid e HEolE ofvE BT Al
?_ Aol B3 Z 3} N.C. Gen. Stat. Ann. [sec] 8-53.11 (Lexis Publishing 1999).

55) James C. Goodale, Reporter's Privilege, in 3 COMMUNICATIONS LAW 2001, 2001, p.691; Don R.
Pember, Mass Media Law, McGraw Hill, 2001, p.387; “Protecting The Press -+ And the Public”,
Mike Pence & Richard G. Lugar, washingtonpost, April 15, 2005, A25 Zz.

56) olo] WalA = Sierra Life Insurance Co. v. Magic Valley Newspapers, 623 P.2d 103 (Idaho

1981); Winegard v. Oxberger, 258 N.W.2d 847 (Iowa 1977); State v. Sandstrom, 581 P.2d 812

(Kan. 1978); Sinnott v. Boston Retirement Board, 524 N.E.2d 100 (Mass. 1988); State ex.rel.

Classic III Inc. v. Ely, 954 SW.2d 650 (Mo. Ct. App. 1997); Hopewell v. Midcontinent Broadcasting

Corp., 538 N.W.2d 780 (SD. 1995) State ex. rel. Charleston Mail v. Ranson, 488 S.E.2d 5 (W.Va.

1997); State ex. rel. Hudok v. Henry, 389 SE.2d 188 (W.Va. 1990) #=.
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Q) EFpEES BME REILE
Aol HAY B3o] #E Shield Laws ole] & JHete] AEH QA2
olZ AT Ao 1 TAH HY T AFEA tt Falo] glo] o}A7A] wiH

57) Stephen Bates, The Reporter's Privilege, Then and Now, John F. Kennedy School of Government,
Harvard University, Apr. 2000, p.7 2.

58) John N. Mitchell, Free Press and Fair Trial: The Subpoena Controversy, 59 ILL. BJ. 1970, p.
282-297.

59) James C. Goodale, Reporter's Privilege, in 3 COMMUNICATIONS LAW 2001, 2001, p.694.

60) 28 C.FR. § 50.10, 2000.

61) Id.

62) 28 CER. § 50.10()(2), ()(3).

63) James C. Goodale, Reporter's Privilege, in 3 COMMUNICATIONS LAW 2001, 2001, p.694-695.
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S A g ‘2}3}. mEbA] dwarge] AAY Bie AuuEde dEwmAol
U duelsle] WS EaA HEa shseit) 20059 29 W= et FeAE
leak gateol| A} Mill r7l?<H TAATF e W] FEHHA AFE wol AA}

Ao AAY HIE % WHE(the Free Flow of Information Act, or Media Shield
Law)o]l A E ] QItk65) o] Wek2 A iE-AAL 59 7|AY o]& A&Aket A
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o ARAEZA X E BE AR} e Aol sk lrk6o
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64) Wayne Overbeck, Major Principles of Media Law, Harcourt College Publishers, 2000, p.309.

65) “Protecting The Press -+ And the Public”, Mike Pence & Richard G. Lugar, washingtonpost,
April 15, 2005, A25 34z of Wt thelM vl g2 AL WS ko 3ler 2005
119 @4 of3lollA oz A &ar ek ofdll Wk HAl e ABAE AT 71433
(The Reporters Committee for Freedom of the Press; RCFP)2] SPECIAL REPORT Reporters and
Federal Subpoenas #%, http://www.rcfp.org/shields_and_subpoenas.html.

66) Congressional Record: February 2, 2005 (Extensions), Page E147; Congressional Record: February
2, 2005 (House) Page H290-H291 #+=.

67) Zurcher v. Stanford Daily, 436 U.S. 547(1978).

68) Wayne Overbeck, Major Principles of Media Law, Harcourt College Publishers, 2000, p.321.

69) 42. US.C. 20008aa (1980) #Z.
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70) In Farr v. Pitchess, 522 F.2d 464, 467-468 (9th Cir.1975), cert. denied, 427 U.S. 912, (1976).

71) In re Grand Jury Proceedings, 810 F.2d 580, 584-585 (6th Cir.1987)

72) 71 AgH EAS A 4 1YY AlElE v 2tk Bruno & Stillman, Inc. v. Globe
Newspaper Corp., 633 F.2d 583, 595-96 (Ist Cir.1980); United States v. Burke, 700 F.2d 70, 77 (2d
Cir. 1983); United States v. Cuthbertson, 630 F.2d 139, 147 (3d Cir.1980); LaRouche v. National
Broadcasting Co., 780 F.2d 1134, 1139 (4th Cir.1986); Miller v. Transamerican Press, 621 F.2d 721,
725 (5th Cir.1980); United States v. Lloyd, 71 F.3d 1256 (7th Cir. 1995); Cervantes v. Time, Inc.,
464 F.2d 986, 992-93 & n. 9 (8th Cir.1972); Shoen v. Shoen, 5 F.3d 1289 (9th Cir.1993); Silkwood v.
Kerr-McGee Corp., 563 F.2d 433, 436-37 (10th Cir.1977); United States v. Caporale, 806 F.2d 1487
(11th Cir. 1986); Zerilli v. Smith, 656 F.2d 705, 714 (D.C.Cir.1981) & #=.

73) Loadholtz v. Fields, 389 F.Supp. 1299 (M.D. Fla. 1975).
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74) olel el threl #ellE #3232 Shoen v. Shoen, 48 F.3d 412 (9th Cir. 1995); Church
of Scientology Intern'l v. Daniels, 992 F.2d 1329 (4th Cir. 1993); von Bulow by Auersperg v. von
Bulow, 811 F.2d 136 (2d Cir. 1987); United States v. Cuthbertson, 651 F.2d 189 (3d Cir. 1981).
75) 561 So.2d 577 (Fla. 1990).

76) Holli Hartman, supra note 59, p.6.

77) Coleman v. State, NO. 491-96, 1997 Tex. Crim. App. LEXIS 25 (Tex. Crim. App. April 30, 1997).

78) State v. Turner, 550 N.W.2d 622 (Minn. 1996).

79) SCI-Sacramento, Inc. v. Superior Court, 54 Cal.App.4th 654 (Cal. Ct. App. 1997).
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80) Pellegrino v. New York Racing Ass'n, Inc. 94 Civ. 5161 (ED.N.Y. Aug. 22, 1996, modified Sept.
18, 1996)

81) United States v. Cutler, 6 E3d 67 (2d Cir. 1993).

82) In the Matter of Tivila Decker, 471 S.E.2d 462 (S.C. 1995).

83) 135 F.3d 963, 970 (5th Cir. 1998).

o] ZXEF t9] V|AET A B wrE HUEHY AEv AEE AA SPI7F i3k

sk Zlolt}, o]o| tfsjA= Holli Hartman, The Erosion of the Reporter's Privilege 1, Society of
Professional Journalists, 1997 %,

85) Holli Hartman, supra note 83, p.3.
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86) Stephen Bates, The Reporter's Privilege, Then and Now, John F. Kennedy School of Government,
Harvard University, Apr. 2000, p.7.
87) Id.
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[Abstract]

The Social Responsibility of the Press and The

Protection of Source
-Focus on the Case of U. S.-

Kim, Hyung Sung ‘- Han, Sang Woon

The protection of news source is an issue about the limitation of free
news coverage and related to social responsibility of the press. In general,
the opinion that journalist's privilege has to be acknowledged for the
protection of source has sufficient value of the constitution. In other words,
the veto power of testimony on the protection of source as the principal
right to secure the freedom of news coverage includes the public interests
beyond the private profits. Based on the maximum guarantee principle of the
rights, the interests worth of the protection by the constitution can be
secured as the fundamental rights, whose certain part can be limited through
the comparison with other values. However, if there exists serious problems
that can be caused in case that the particular right is admitted as the basic
right before the limitation and there is no special method to resolve this
problem, it is hard to accept as the fundamental right even if it has the
constitutional value.

There are a lot of problems that are likely to be raised when the privilege
of a report on the protection of news source is accepted, which is now
denied. The most difficult problem to practically settle is the distortion of
information led by the alliance between reporters and the power, news
source.

The representative example for this is ‘Leak Gate'. This is not the typical
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case of ‘anonymous source' to seek the justice like the Water Gate. Rather,
the source with power and information leaked the information related to the
Irag War to a reporter of New York Times, Miller, which was beneficial to his
sides.

This is the critical problem that can result in forfeiting the original function,
which is the power surveillance of the press beyond the satisfaction of
people's right to know. Furthermore, in case that the power organization
provides the particular and negative information to a reporter premised on
‘off the record' as the news source and establishes, changes and maintains
the policy according to the transition of public opinion, there is a high risk
for the press to be degraded as a promotion means for news source.

The clear fact related to the privilege of a reporter is that as it was well
shown in the case of Leak Gate, if the press ignores the social responsibility
or fails to perceive the responsibility clearly and loses the controls on the
power of the press, the privilege of a reporter aiming at protecting the
source based on the unique status of the press should not be admitted and
rather, the freedom of the coverage would be diminished.

In conclusion, in order for the press to devote to its original function, the
power control, the privilege against disclosure of sources such as self
incrimination is required. However, the amendment in case and federal
protection law should be accomplished only thorough the sincere practice of
the social responsibility and the security of the public performance.
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