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[Abstract]

Expulsion of Aliens and Protection of Right to
Family Unification

Lee, Kyu-Chang

Aim of this article is to review the matters of violations of right to
family unification that may arise in the course of expulsion of aliens residing
in Republic of Korea(ROK) and is to suppose desirable measures for
improving current ROK's immigration act for protection of aliens' right to
family unification. For this purpose we first examine notion, legal character of
right to family unification and scope of family. And then we analyse
individual complaints of Human Rights Committee and African Commission,
judgments of European Court of Human Rights and municipal cases of USA
and ROK. From this analysis we have concluded that although expulsion of
aliens does not constitute violation of right to family unification in all cases,
in some cases expulsion of aliens may violate aliens' right to family
unification. Of course it is very difficult to decide which right among right of
expulsion and right to family unification take precedence. Eventually we
cannot but judge this problem by taking relevant situations into account.
However generally speaking we can say that excessive exercise of power of
expulsion in view of aliens' circumstances is beyond the limits of power of
expulsion and so violates right to family unification. Therefore even if aliens
are expelled inevitably, their right to family unification shall be protected. For
right to family unification as a private right shall be distinguished from
immigration matters as a public one. Also right to family unification is
guaranteed to aliens by international human rights treaties. In other words,
article 10, para.1 of International Covenant on of Economic, Social and
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Cultural Rights, article 17 and 23 of International Covenant of Civil and
Political Rights and article 9, para.1 of Convention on the Rights of the Child
are grounds for protection of right to family unification in the level of
international law. Also we can find basis for protection of right to family
unification in the Article 36, para.l of ROK's Constitution. Therefore it is
necessary to specify clauses concerning family unification in the current
ROK's immigration act. Also it is desirable to specify criteria for deciding
family unification in the current ROK's immigration act or enforcement
ordinance of immigration act.
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