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The “Fifth Jurisdiction” of the Montreal Convention of 1999

on International Air Carriage
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[Abstract]

The “Fifth Jurisdiction” of the Montreal
Convention of 199 on International Air Carriage

Professor Junesun Choi*

One of the major innovations of the Montreal Convention is the so-called
“fifth jurisdiction,” which was added to the four jurisdictions already available
under Article 28 Warsaw Convention. The four Warsaw Convention
jurisdictions are now provided for in Article 33 (1) Montreal Convention The
“fifth jurisdiction” was inserted in Article 33 (2) Montreal Convetion.

Article 33 (1) of the 1999 Montreal Convention allows an action to be
brought in a fifth jurisdiction, the place where the passenger has his or her
principal and permanent residence and to or from which the carrier operates
services for the carriage of passengers by air, either on its own aircraft, or on
another carrier’s aircraft pursuant to a commercial agreement, such as a code
share agreement. and in which that carrier conducts its business of carriage of
passengers by air from premises leased or owned by the carrier itself or by
another carrier with wluch it has a commercial agreement. This writer
discusses the qualifications of the fifth jurisdiction analysing major concepts
such as “Commercial agreement”, “principal and permanent residence”, “death
and bodily injury claims”, “State Party”, “the meamng of carrier's operation in
the fifth jurisdicion” and “permanent residence”. Like the jurisdiction
provisions in the 1929 Warsaw Convention, the jurisdiction provisions in

Montrea!l 1999 cannot be restricted by agreement

The aim of the fifth jurisdiction is to allow highly mobile individuals, such

* College of Law, Sungkyunkwan University
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as temporary expatriates, to sue carriers in their home country. However, the
number of passengers who may benefit from Artcle 33 (2) Montreal
Convention will be relatively small Moreover, the fifth jurisdichon does not
apply to baggage claims. Consequently, if there is a claim for death or
personal imury involving the loss or destruction of baggage, the baggage
claim must be brought before one of the four jurisdictions in Article 33 (1)
Montreal Convention and cannot be brought mn the jurisdiction of the
passenger’'s prinapal and permanent residence. The wrter suggests the
revision of the Convention allowing the fifth jurisdiction to the baggage claim

too.*¥¥*
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