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[ABSTRACT]

The Physical Conditions of Victim, the Failure of Proper
Diagnosis and the Tort Liability

Kim, Cheon-Soo"

Damage can be brought about by the event consisting of the act or
ommission of the defendant or attributable to a cause or condition which
can be imputed to the victim. One example of such a cause or condition
is the physical condition of the victim.

The failure to diagnose a disease timely and accurately can be included
in this case. The solution is related to the problem, dealt with by the
legal writers and courts in terms of what is called "proximate cause”,
"adequate cause”, or "legal cause". There is perhaps nothing in the entire
field of law which has called forth more disagreement, or upon which the
opinions are in such a welter of confusion, as Professor Prosser has said.

The Korean legal writings and the Supreme Couwrt decisions relating to
the theme was analysed. And then, the discussions in the United States,
Germany and Japan were introduced in the comparative law chapter. The
comparison stormed the brain of the present writer in which had been full
of the vague pictures before. The brain just followed the light from the
comparison field. The light led the brain to a new world, where the
remembrance from the old world still remained.

The present writer confirmed the impossibility of denying the two steps
in causation between the tortfeasor and the damage, even if the victim
had the substantial physical conditions. Only in the restricted cases the
conditions could be taken into consideration for the calculation of
damages. Such cases are when the conditions have already emerged or
the possibility to emerge soon from its inherent situation into the actual

+ Professor, the School of Law Sungkyunkwan University
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damage of the victim's body.

Many cases in the falure of proper diagnosis were discriminated. In the
cases that the chance of preventing the adverse result inciuding death
owing to the disease was under 100% and the chance was diminished by
the delayed treatment, the physician negligent in the diagnosis 1s lable
for the difference of chance, to the conclusion of the present writer.
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