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AE AP 2 487 AFoE datd AFAY i o), A4, FA 5
Qoid Zakk =9 Fibs 479 Folg Boln Yo 44% Y WEFREG
T AEEY ods T AdA PR TIAA o1 2w AT
o FAE #AEY 7Y Sl 248 Qs HRolA & i) {3k o
A ZEA dSEA Sl dEETe gaEn 45 44 HES
AYas Aol Folx, oY FHe) JPAPY 4349 $AH0ln SEHQ @
glde AFos dAg watd, vigelAs PFol FF PR BEL
oJ5le] o] FoAE AHolm olBF AYAFL FAI| AFH dFe AAE = R
oz ojsisigich ot ol#d AYH wWdo] U FAE HoUAH AFH B4
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(discretionary justce)dl FAHA & B4, § F8buselo] UE A$ ol i
A BAE ARdste 2S Y3 M FaT AHeE oo g BE
FAss vk Fo] vlFol| A AL AT A3 AHE BAE o oA
= ol2u} 423 FAYH(subsiantial evidence doctrine)olzhs HH o 9dted ApFE
7b 1% AEHlL g3 9o U PR 43¢ AF 4P F= 61
ok 2 ARG JPZEH Fol FAARY Al)E AU A AsAEA ) RRS
Aeske 7gd 389 AFPAS APEFTE AFF o2 BAske AL opjEn
g gt

AHQIA G 7)z3te gedt Z|AHQ] 8- dof 3 A HSREH 49
AT LA geo gaA M3 gAY ASNEH 939 4%F gde A
AZ s Ao = FHAo] obd Hojrk vlZ FAHY AZoz 42T Kemeth
C. Davis 271} Charles H. Koch 25X oj&idt AL A4l AX G =FoA ‘A
olg Zx AP <JF Auise Aolm, o AFL Tt B, ok ¥
e Az A3 doten sy

opEtA vxo| A AP = F4H P FL(formal agency actions) L B FAH
&% 2 8-(Informal Agency Actions)? 5 339 A9 BE Y4 E=ogojAc} ¥
g ol AFolgts r|E HRET e H2E discretiono]Zhe £ojiigt o]
2} 37Hassessment), A (decision), FrB(waiver), 314 (interpretation) 5 thekdl Lo
o] AHEHo AR Stk 28 AFHRLT Aol oleF weHAH), #4, 44
& AAT A|BE Aoy T HHE HEL SFHY AA olg njF
A ol2d &olgo] AFYNY Yui2 AR FH A AL oY FAT Ao B
et

25 "5 g QoA AFAHe AdE 483 Adshr] AfHEe ¢4 1)
% PARS P42 agency actions)Vol] ik AMFRE LoHE et gk duka
o] B QlojA AHAEL HolA AF vle} o] oj2ul FAFH FA3
&{formal agency actions)® B]F43 YA 2-E(informal agency actions) 22 HEHE

1) Kenneth C Davis, Discretionary Justice’ A Prelminary Inqury, Greenwood Press, 1980, Charles
H. Koch, Judicial Review of Adminstrative Discretion, GWLR, vol.54, 1986.

2) AW, FAAo| PFal= P Hnegohation), T Amedation}, E4 (arbitration) F

3) agency actons® 73-%o Wt ‘AR AYIPIE FAT, LeldeiMe FHHY
g TAHoln AP YRaoE IAA s o828 ¥ AEoz AYE Auel &
oo =g Hspr] &l PR Loje} WG,
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w), ojo] hg BEF olF QlolE o2 Z Ze) Jgol U AFHdiscretion) AA )
Mdg A9 5 g7 dEolrh

T4 FRE4L A9, By, ALY BA FAT e dF, 59
AR AR08 APAZ D) ASS6E B 5Tt ST v ofSu AMEAY
A {rial-like hearing)V& AAAN FAH 7124 galo] ZE FHAHo| ojFojA= YA
Z4-2 @ ol 348 FAFEL A9 oM uFe] HARL F % 10%
A% 43 DRETS B4E PP4L gAY SAA FAsD e A
nil FAH A A, ojd FA4Y FAFG Qo] AFolF ‘T BPFE
e FAHLR R ATt 447N, olE 4T dajd gF AS o
AR xgster)” 53 2o d- AGE dGAMY Agrie] HEHES

olo] Higtal W FAH FALELLE ALY T dA @2 o|FJAE EE
YRR LS Tk MAFdoz A A ABladudicauen)o] AMEAE FEE
Aol e o]folF Ao FA PAFGe] E zoln, 2¥A gL Frde
H g4 gAggo BFdch 28y @A 718 48] 718d Edein 4
A ol date] Pl BEHE A ke dAt 450 A A= 47
3 23 22 $9HE AL TAY PAFLEYs HFAE LN 87
Ao AFe £ YA AHE ¥ g0

gt WFAY FHAEEe O Ao Qo] AMIAY AR} BrYeR 87HA
Githe AolA, 28 994 glo] FEYSA Aol JAFHE AL o ey
ekl A9 oA R BF 0F4E PARLeld EAHE o]E TAHLE 77
F o ¥H, =94, ada ARF, V1€ 713 o ARS Pen, g
dolMe AFAAE APAY dhos A gt 25 vS JFP oA
244 YL 0T FALEE AdY £27 B0 Bolv, A4 JloiA
E 2 AR o] 918 B AR} ARle] st FANE FAE T

I AFyeie 4

4} FAHE, By ARogux dot.

5) Ruchad J. pierce, Jr., Admumstrative Law Treatise, 4th ed., vol.1, Aspen, 2002, p.24.

6) Kenneth F Warren, Admunistrative Law in the Political System, 4th ed., Westwiew, 2004, 341,
7) Kenneth E. Warren, op. ait,, p 342.
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1. Afslel 3ol

o2 Mg AP el A= AFART Kenneth C. Davis 259 AE A
adg g23 &S ¢ F ik #FAL 5F9 A Ex 249 ¥R
g AE7544 7 QU ), Davis B o)gjd HerbsAd o 34
o FEG IANEAE ojSut Aol BAFHAULEY Tt ofF FEF B
AT Ago] FAAAY T ‘Folof {AJW/O g A HAES 9vjste Ao
ofvz}, PR AR7 FEF HY WolA FaodA AW & onjdrhs FE
2z

o B FAHeR FFHo| o|FAr S uEFI HEW, PHoF A
(initiating), YFT3(prosecuting), ¥ 2] (negotiating), A &(planning), 27 (settling), A<k
{contracting), 1’3(dealing), B(advising), 7 Llthreatemng), H5(supervising) &
3o o]Fo] Aguh olF IFAFEL FYHN7] AAT FFHY AFH wdo]
E7sA a7HAY, gy AFAYgs F4F, uFE PFFEL BEstL
EAq7c 45sigict. meby 287t #4d S Aok AL olEE FFAY 49
7b FES HY qelA ojFol AWHE AAE FAFE Holnt v T
ZA 2 ZAY 715E AT AeHos yste] gvh Ty Davis waEnt
ofz}, Pierce 75 HIEY 29 I IS AFPA A AT
FAE FEHA EATE H2Y 5 S Lol TTHLE ALY EAE 3
A% 7 gloe 288 Itk

HAAZ Perce Tre 1989958 20008707 tHA2 FAA 9 A dstyq 3
5% B2 BAE s3loH, 339 AFddel 7Pz £087] Bre L9
# S7HEAGn E4EAhY o A 9lo] dev ApEE Falvb AREEE
e 4Add A7t 2 5§ P AYR ot AP A4 € A A
Ao ool AFgge] 3 PFFAFAR oJn] FHlo] HHE YL o|F AHF
Z BAE dof 3= PAE SHY ¢ 7] WEoltho) B2 oy # olf W

8} effectiveness hmit

9) Kenneth C. Daws, op. ct., p4

10) What 15 authorized? or what 15 legal?

11) Kenneth C. Daws, op. cit., p.5

12) Kemmeth F, Warren, op, ait., p 343

13) Pierce, Admimstrative Law Treatse, 4th ed, vol. 3, p 1285
14) Kenneth F. Warren, op. cit., p.344
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o5 FAYAE Az AbdY Ak digle 2 FHE A E R
ojth, oleld AlFFH FAMRe Yo AlRd Aol OB dorective EE
gudelme & WHIES s Aot} o]HF directive & HHo] o] dig AA
£ YHFHLE g7ete FHE Y3, ofeld directive 58 vHEEHA ofsliA §
& AP dsidds APPEE B 4F% FAE ToBH o7 directive T&
FAGAe] 222 AN E94718 FAstn vk

2 2ENne| T

oA e AFLAE “FRAL 539 A5 == 23449 AR S
g ME7bsAdE AR Qe wh ol#d Marksadd U PFAY FET SAE
ez Aosign. 2Pk olEx) B3 das oW o)z e AWAP
dg B 2iMoAe Ve 5Y o4 woH I I dBo|EEY dEAM=
=93k &R g

ulste] @8 WEY= adequate, advisable, appropriate, beneficial, convenient,
detrimental, expedient, equitable, fair, fit, necessary, practicable, proper, reasonable,
reputable, safe, sufficient, wholesome 53 #2 EZA7do] File] ALEHL
this) B2 olgd £3AMEY sdo] AAHA FuME FAFA AFLE o}
717 ol gth, wehA o3t EEAAEY did dd wd gA BEHoEE A
ZF9lel WRd xgdch 28} gl == AMY, AN g
¥daA] e qAztbsd Sol ARAAS 71SAHE FHse w42 €8s A
< 23 oMok NG U #ads B HYILE ojSu AP o
Fo2 oldist gict vF FAY SASL FAYPHY YT A7} He HHA
g47d0el AH8 A%, ojeid Wad 2A% PFPA5) vl AFPdan UdAst
£ Rol ope}, BEFAE A4 g BdEAg Te fFEE TE o FHY
AP & FFoletn d4sta ke Aol olHw A9 HiEdE o2y
PR dig m= Bfro A8A w9ty oo} EAgr] Wil ofd) #
e FIIES Ao

M AP4 5845 3889

15) Oscar Krames, The Werld and Ideas of Emest Freund: The Search for General Principles of
Legislation and Adminsstratien, Univ of Alabama Press, 1974, p.104
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olZ PAYAE v Zol 71599 AdA AHFo2Ae AFPAE £
AstA Feth ol 712 AM2E AFE ot Xatd, v=Y AFPAS §
guiztel AR $981A Aty £F o]5L £FHog nuse AP 2
FE sl 4. 3gde= nFdN &gt & + dE AL HEY 1R
g 7143 YAPY Fx=d Aolck PAY Al vk direction®ld manualX &
PR AAE ADsA AL AoJA, v dwecton UIE weprirt spw =23
Ao gl AAY PPo] 7|AA 2 AYde AL 7|SYALL gk EE v
T Ae 71E99eke Ad A7 245K geth 43 vFdM e ZE J3FE
o] di& AFPetn & + Ack FolA Davis Zr7h AT AFEAH s
A £ I o8 44 24 4 ot AFold FFAH FEF A
o, olgF AT PHF Fo] FAYWN T ‘FAo] AHAANY B ‘A ¥
#'E 9uigte Aol olizt YAA FHrE Fad 99 WA de AME
guigittn ot wbA manuale] ©E 71AY BALEE AL XE FA4A §
Sie 28 P99 FELY B EABY, olgg FEAY E AT AFoP]
B2, A rlmdA e A ZE PRYH7 4TS AFPAY Aot o) vl
=9 YA} Esjuiie gy DANALE MR dFHe Ak FAAA,
o] 22 o2l FTCAY] #Adl 3l A% Ex 3744 oF BHg98Y¢
AR, AFANY Fde I Yol AAE e o)Ent AFEY iAol £
gt oA nze] A9 RE PAZEE AR gl 2F9E =9
o2 FICAY 93l TAE @8 £ A5 A4E A EA81A geta Bolof
& Aot wetAd u]Ze dAduifde AFPHE o828t AYSHdAplanning
level)9} A Al (operational leve)Z ojA3}3te] FTCAY #A34 AZFAHo] fYste
AL planning levelo]®, operational level-S AFAZo|A Addre Helo|Eg B4
ste] FAA AFPYel A EHPAAY S 32 g Aoln

AgF ez uF FAYd) o AFPAE LA E 7igg e AdF )
ol oz}, P AR dald I fadde] dddAst EAEte AL EF A
ZFYAQA Aolth. wetA AFBY F84GL ZE JARE vt Rojopd
Ao},

2 Bl 5igH
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Aol it AEA FEA4E =] HEME FAAE AFT vk Zol
o=} IR Aol g S AN Fspe] A wEo] TWRsh
HEE ATEHES AR doM 227t 4A W ¢ e LRe 28 5t
o B4 487 W3S JAESA M d49 AaEEE FEHE Hass
RAolt}.

FA s vhe} go] vl=e duiyleln, d=o AYEAZRE ST Il
agm z7) RiEEe] diREe 939 $Ad FES =7 AMdEldch uekA
o8& F7te} EAol ke ff- £AHHA FAE A1 Ytk FA HFAEY
Age Fux Y A7 A7) AGFI[), APe QagogA Hihge] A
gro] Fojzjergictn A Dt AFAA wIAERTEH E2& 2 e vF
A 5% Ents AWES BRE 7T Folokat, Al Afe AYE R
FE ook @ A5 HE MR A AUFIE I APPSR Sofo}
AL B9 AAdgon AFs00 ol ug AHEe o] ofet iy
9 vFEY Adolgirt BE 1930909 AAdTHer A5 AU FAFA
(economic security)?} BAAYE 2EF UFF o] AAL st FAE G,
AFAAE B vIAEL #4AY A ALFIY A qdFdE =4 Fale
Z gu gk £ s st weiA oled AR e dwEitgs
E4A0] o3 AEA, F5et ddRRRths FARGA, ®£F J5d FRAREY
£ townoltt ayll Al A€ Felv Rol M i A golrt

ojelgt AL H1o AudEd wAES FMe 44 AR 7 Ak oY
HelE A% waAE st AAstuA @t d3REE Unted States v. Alfonso
Lopez, J7 Abgeld, FzjgdA v)Z G8Y Sechon 82 JFYHY ARE 7
AL g o), oz T AR ARG F e HEY BAE wHE2 Y=
Aol 18H|, Section 83} Aol AR 4 U: HERA ‘934, o7
F Abole], Zdm ik BREE A3 A AL FAHse Aozt 12
k. o] &u} commercial clavseBrZ Ve Aolth. A commercial clause® A=<,
g F Ajolel, g QY REENY B4 AT RE B #I FHL
Fo 143 A AT olF Yud IPES Adolgds 9He .

thA] 2 HolohA, ddulels 199089 school zonedlE 718 £AE ¢+ ¢

16) Maryanne Kearny Datesman, et. al, The Amenican Ways, 2nd ed,, Prentice Hall Regents, 1997,

p. 130
17) 514 US 549(1995).
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TE 74 ol2u8 ‘The Gun-Free School Zones ActE AAaHich 2#d d€apx
AAEYL dde nFFE 48d g4e] 3874 BF L Fid /AL $vivt 2
Hol AXHAD, TP w} 7)Ao AR WA Utk H2YF MEAE G
AEol o84} commercial clause® N AL 2A FaStE FHAGCY AR A%
g dol7ta] FuEAed, FHEFEL school zoned}H F71E 2A3A] Rtz
g g RAo] 9o 4 AN e T3 wAHA, ol MEEHAA, of
Ud AREESP Te EAES ARGS9 Hs E3Rge e
ZEX MAEELEA F3 HELS Adolde ¥E L gl o HE AW 4
HATS At Fo YFASS sFed RN nFY AFY "Z3E €A
F3aAes 43 oldE 5 U #E Aot

A= v=oA AFAYe] AME A4 =987 gaME FAA ZEF b
Zo] vjZ9] A8 WAL F83] o7 o]Foof 2 £4o] riFd Aol o)E
AHr AQFAE A% e AR digh A4S e U wdHo YT,
AR, 9371 333 AAd F8E M AT A AR Ystn
gtk 22 9 FAY|Ee nhG A dFAe T HEE 94 AEe HgP
BAE st Ao wkA A R AEA LS S AL 2o
v Aol A7t oflzt w9 B4 A wfHel i A =HA
Z2 AAHE: Aot

3 #H oA

AZFHNY B4 27 JA AZAA] AP " HE4 TAG AP =9
dtojof drt. Ut de #AHFY AL =Y TATeEE 938 T flu
HeA ZHERH ZAE Qe A2E oFan Yot oj8ul WEREY FFAA
HIZE Rolth 22u dold AR vieh Zo] n32 HERRS ol de 27 %3
I, ot AYEHY oldeziy PAE At gk waAM AFYS JA] FE
B 2AE WEA 2844 e o ARG AFE FA @R A g
B, O A AFe] FEE Feels At 739 49 3o IS =
A8 EAE B Aot & olEF ALHL o e AAFEAY 44
g 7§k AEEA, 58] AP FAE ARY 4] AT FEF BAM
J¥oE AL 1T 94 2R gle FEoln. mehd ¢ez =9dA g ojeH
AR YAk B 7128 g AAGES FAGL o F £ T e A

mle
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4. RREES] B x

AFPAY 34 Y 278 W= 284 K o A2 AdA dFR 2
2o AT WA 72 94 T8 =9 L ot 2y 937 ARG
AR ES(statues) Fo= AFTEY 2L AARE A7 Aok o2 HEES
frassld, 3A, 437t 53T 994 JF AR 1 AU FRANA 2
o2 Rojshs Aolx, 4, 37t AAH ] AW g AWE ARG o
B Ao] ERGH B4, AA, B4 ARV AT ARANE WAHE A
Zo|t}18)

2 AE YEAel da A7 AYHE AFTUES A, 289 JET A
FAe FARNA 74 $271 A3, B4, AFRY YAe TSt FLEd
A SE844 A A9Fe=A AdaAe B4, AY24e iz T 2
< TARE ANZ 8 glen, Ad, dinjstn Y AFEes 28y
F9A4 AZRAE BT S AES A Y19

Hzde FEshs uis Zol, AFEAY F8-2 AR FAEL A At
of olgHl AFEY Tt AF7IEY AL AAPAA AR FASAL, BT ol
¢ A% EE APES A9 RS Mdsine A& AREAA 3 Ad
37 AFEA e AF7IE] FH ARE i ¢ flos F4H 7S A
AN B3 ARk AFFEel w7t e FAol.

V. AFEA the ke

1. RYZSH[oll chst el =9

DavisZ7t XA AANF AFAHF 2 YA18 o8A sk uety e
(reason) T AoGusticell TAE +% ¢l3, E¥F(ureason) EE B9 (unustice)
9 A3g 24¥ F& e Aok T4 HLE o8y AFe Fi(abuse)olzt
gl= b, olad A HE2 P49 UFE Aty FRAE: EUA T

18) o}%, vy A, FHAT A4 A4S, 1995, 2089,
19) 8 =& 2999
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et wpebd #A4e] Eagags AL 43 uE AFYYL eAUE 43T o
9 el A el AR PAr) grsojzjord Hojek o] F IR n)Fo A
T 2% FAYY AA2 QHale gries AL delAx APt

g A2¢ AP v|Ro) M9 Discretiond} $euziolAle] oj2dl AFHAHE
1 gujgh AL Ggd) Qo Zo|7t gl AR FAE FHH R HwIE T
dt}, 3 LEueelAe FERRY o stelA ¥ES A sAtie] YA
dgo] shseta ot o 2AYHC] thh F4FHo A wde ARV} frRE U
B A% ool g SAH #eS o)2ul AFYojztu FAY, viFeAE YT
duje] HERES AAZ 81X 214 FFL 4 EE AP 49 AFgeA o
B 39 oA, oA 23iA AR odg AEst R He el A
Ae HAolnz g WEY A7 ok PAAY FEo] bt olE ¥
of gAA2 EAA Ao} A FL o]} DiscrehonlE U231 Y& Folnt

ot olg|d AR 7122 Fn AFAYALY FHAE FRET Ak
A 2 A2 glo] 43 o) Mol ol fElueeAE o &ut A
FAGLL WA 4% ugtogA oA Algsln T EFAMEE 71
B gas s, Bt 2247 E Agol ErlEEHR 2 7|EL AFE
AFEAYA Y] FPEE gGrseistn Ak oo Wit mFdAe PFALF 2
A7t HE g AuE S AFAPALY F8E s AL ASHEH &
7Fs8 olopyloltt. Gukstd WHo] R PAALE of¢ AT LAl st
T Aok ASRE Ao FA TSR FAAT FLFHoE TR Reppd
o 2o dE FAY BFo] AL AFE AR g g Hol7] HEoltt metA
nRe e AFdPAte G488 dsts 49 PHE oled ABE FAdA F
stz 9l Aol

A& vle} o] AT ulFo A o] &4} directiver} guideline 5 vhIdte] ARH
Aoz AFEAS Pab= AL Bojn Yk directives AFPALY W Az
g AAH 44L e Aoz Siee] AREAont EF3 I AFo| #AkS
o, directivetts €9 didlol command, dictate, edict, fiat, instruction, mandate, orde
20 59§08 AgEV|E @k 9 guidelmes® WY 71EA0lT AFHY 3H

20) 22\, o)21@ £ojS0] 34 discretionary directivesst 41 2lE| 2 AR EolR| e AL o}y
o} AW fars vt 87}, = license$t FUF 2R ALgHo] A& o] B} Ayt
Holt},
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Aqoely, BAFHAE, F944, 2344 1 2L aF 52 F¥ v 2 ALY
o2& o|2u AAE FE 7IERY AHE B Aok o] 94l guidelinestls 4]
gjAlol management manual, methodology, objectives, policy, principlestlete 808 A}
3712 ot 27 olgld directives(o)at £olg] FYAFE Hsta ‘F¥'ol=shy
gudelne(cl3t 8019] FYUAHAE st VFolREhe 2 A7t ABEEH BAY thgol
2 Bot oluz}, F&she vl o] ofF @ FFoh Fo| nielold gol9 B3
Ao 258 27] 8 WREF e e dAgs 748 & ULz £75a
HAARE ARGl flo] vz oy 23 F& njdste old AT AFAYAL
£ 8t Aot oE AFRY FEoE Asn Atk

uFe A 8 F HEA AR} Y 7Y HEAS BAE 29
A M AxY 3oz ERd ARs 3FANA APt 4 TAE b
g3 F= 7AlL, EME AFAS AFA dof ©1F GEAAE ¢ e F
A4 01w, Ade AFAFAE Sjstd FF A0 FHo 71EE vlHEES 3
= CATACL, rAReE v dAe AFEAoy 71Eo] HiHEE ¥
g T4 Aotk 53] viAY 4389 4L EuedAY 4 7E HyA
TAL ¢ FARE weeA =Ho] X1 e u, d- AFF AR AFEA
Alzgo] mtEgo] Qe Y d didld BdFoz 2 AFo] folgd FHo]y 7]
& rtdgeny AU g P, AAH, APEE FAE A 3F
T AHY AgstEe dmdlA FRY A Fe% AL vAAY Z|2dREHY
Vol & 999 doiAE olHd S0y FFe] HAEHE dAT § ged
Hus AEln ge TR ojed dEs vFddAA AN A5h3320] Y
B3L rued dA8Y guideline ©]u} BHAY directive® AEBE F ok #A4s
A9E A FE E F U g 399 NEA L 4P F8g 4FE 1
T U2 F90A BAA] P He] ofd FHoh} 71FE T& TAZ AFAIA
£ & Aoy oleid AL HEE HAoE Hyritn Uk HZY AlHE Ronald
casee®E & F Joh 7EF 2T nEd TR AAAS G ES TSR
ol wel FARY HALLANE AN Ronalde LAFY ol g 7EE 3

21) o YA drectived] A9} npAAXE o]2lg BojEo] T discretionary gudelnesshs 24
B AMEEH A AL ok AN principles™ BIPOR FAE HANH G 2nisle A
o] B} guko|c,

22) APA; 5 USCA. Sec 553(H)B3NA)

23) Ronald L. Jordan v Dep of Corrections, 165 Mich App. 20, 418 N.W.2d 914
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BAAAY ASEE HEE AE HEsite HAY 258 A7SHT, Mol ¢
$H4< & Ao,

A upet Zo] AFH R vls PAWLE A AFAFAbs A A4
243 498 JAA @ B9 HdA PRl SAHLE AL £ AE AL
2 AAE oF, oldF 4FAY YAyt FEHoln FEE Ard A AR
Asidel 58 ARBE AR ARRASE A2RE AAE gou, HTde
AR R EHo 7|E9 rfdS AAste dHE wAE Fuldke AFS Bolx
Atk

2. AN A

Y449 AFA YAt Ui 497189 FAT 3A F /HAE gt shie
AR AFE B AHH FAolzm, UE s AR Fo T THH FA
o AAl fAE Fesslt

AEA FAZE, I AAAY, Fad PFFEE sb7] FHd B FYHd
o RIaNE AHEEE FHsAY, AUt A T{General Account Office)olrt €]3]4]
2= {Congressional Budget Office) 5-°} d4ts BAsl= Wy Fo] Uk

3 #Ey A

(1) gurE

uZ JA FAHY AFAYAle] diste] FFA 2287 AEH R FAY ¢
AE e Al2gg ALt E98ta Aok ¢4 ARFY P QB
9% F599 99, 93 ¥4 23 9 AR, i8A, A8 (Executve Order)
o AR & 539 AFPA2ZY AZH PAE BAYE + Utk 53] dFEH &
a9 oAbz 717 Ba-ol 3 the Office of Management and Budget)?] <iHgA:
43 283 FREA A2d Fof shjolch OMBY FAA2R @atdE o H
FAT7} @o) Qlonz ¢ o)A =ox g

FAA D39 FA YA (quasi-legistative), FAPF Hlquasi-udicial) AT HA AFE
Ao} T3 A28 Fo shfolch

obge], ol AFF olEu AFEA ke AWIES YHFd JHAA AA
3 AR T PP 22271 Y22 vidsid g AR YA e
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A% o F23 FANA siolr)

() Sl

FAgke vps} o], v|FLe Syl 28 o FFHEAZE AL AA
gt ey 43 499389 FApEE A3 Ad fedes 22 YRR
q8g FH3T ot

T3 o2l AWARAYY B4 AE-E 7] AN E BE T ¥ 4
A8 ARk s v, olHd HE, 53] AHHY HEtrial-ike hearing)BA= A9
AFE 445 H3a Qe e of 94 St PN A AT I
£ FEs U

ol2e APgAEAY AvAdAN BA4L addez HAspy] Yl olen
Alternative Dispute Resolution Act(e13F ADRelZ} dhe] 1996%de] Aol $BHR
Qe H, o] Axg v]F YataddAe) S5 Axga & 5 olSv ARIALY
FA2HDiscovery Procedure)? BHst] 34 Adolde] FAHAUS FAS= Al4T
o] $4H7 gt & ADRoIY ARAAAAETER 2 FFARAAI} ohd Yt
Aprgdae E4E FAGL 9 AojAW, FAsT vigt To] nEY Y4
& 9wt TialagARte] oale] BARAAA H3tdR]E bl ofAET YAHLFAE
F45E AL 99T =8 A0l & Aol A PAA R Yolrr] A oz
3 ADRY) 9J3le] FozHHE Alde] B4 Al 0-9%5% REd ©l8tE §4
7t itk o) glaladARt| A o) 8w} Discovery Procedure’s Hl$ Sol§ A=E
A, AL 8% Botagd M AEeAY 338 54 T B 41 2 ¥
19 "I PGS AU Ao dae A B YU 52 I AR
g 4+ ge AZE T8 Rue 26((D-@)) 738 DAL Adstne 93
Aoz gala T 9l 2 A iz qddgy #4287 Fo SElioF &
th B8 ol 7o §alel S Aol wimA ZAFHE AL oA, wek o]
B2 Ao oo g FASHE ARNsl 9AA FEo=H ALY oleF

24y 22 ¥ g ‘@A rued] AL A& discretionary directives BE gudelnesS A&
A op gl B f4o] de AT #7330 AR 2t ARVEY AR
$7} 49,

25) John C Reitz, Quthne of US Cwil Procedure, College of Law, Unmv. of lowa, Aug 9, 2001,

page.f.
26} Federal Rule of Crvil Procedure, Rule 26,
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AT §8 it GEE sta e Aotk whekA oed AL AXNUAN £F
el AlaRlFe] ol AE H2HE Agd] Fatals Bl toprir) Al B
o dstd FE e A7t dFEQ Aotk £ olfF Akrt I E7Y #94
AR sfgelr] Bre gA25EA fFdn = o] Bt Fgs}x
T, oj2idt FAE B3t FFA] Al AFAEE FH Bk WA He vl
ol YA ZAdHogE PFH 2227} AFAL L FAsh: AAEAY 75E 43
i Holx Fukgd Ao}

V. AR g AR FA g FF

1. 74

oA 22 upe} go] T ml5 FAYP L PEAA AT AT 7T 23
< ZAEAY B AR AFEE T IE LS daT & UES Fo
24 o|Eut AFAPALY] & FAsa gt

334 olHg ABFEH B AF7ES Qg AFHEA ddte] ApIEE oy
g HEE AAstn geAd Betd n@dE 8t ok AL Syracuse Law review
of ZEE “2002-2003 New YorkM FHAHEF oldhe =ENdA o183 f&S £
HAo= ofx Je v, 2 W8S 2AE G&F 2ok =99 diide] HE gy
W#ll Conroy v. Dep. of Correctional Services?8Xo]d} Conrov case2t )¢ New
York State Assn of Nurse Anesthetists v. Novello2®(0]3} Novelle casegh 3hHe}, Abdil
v. Martinez30)(¢]8} Abdil casez} &) 5 °lth

2 KEKEE] cr= J7)30f Oish AlEo| QXM =X

27) Joseph I. Saltarell, 2002-2003 Survey of New York Law - Admumistrative Law, Syracuse Law
Review, Vol 54, No. 4, 2004, pp.787-805.

28) 333 F.3d 88, 91-92(2nd Cir. 2003)

29) 301 A.D.2d 895, 896, 753 N.Y.5.2d 615(3d Dep't 2003)

30) 194 Misc. 2d 203, 204, 754 N.Y.S.2d 145, 146(Sup. Ct. N.Y. Co 2002), reversed, 307 AD.2d

238, 763 N.Y.S.2d 262(1st Dep't 2003)
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N A7% % (medical certification)& AEEF A= A%tk FA A4 e
&1 YD Belinda® Ao A73HEE ASY £ ¢lon, AA4FH AEE AA
s Qe A 23 AR IMMN(e}sl ADAZ L Yukd Ao A
AMshe, wEA old ZAF Ao AZALGAEIF L AFAY Yol F
AE A A4S A7) APHLRLE APTY directives ADAZ 0 A
O2A oldl TAF ARFHAEEHL st HA Y ALHE L 3k ADA
E Age AA7IEL Hase AQARe, o2d AUANE AAE £ g o
A ALe 2 4o GFE FYF QoM I Z1%A 2FHAAE AR
HE gsjoksts Y2 sAgejoF gota FAa Y& ), Belindad) A$ol: 2
o FHPUT 423 AIARE GFT £ e d9F AE 5 9 e
{busmess necessity)'oll #FaHA Ferhs Aol ki) Adolglt.

T AYAYES ADAY Tl RE JHHEQ HAFHY AEg FAFL
Ax ANA diste] Brh AEe gde] 27 HAode AL AASHA, Auy
2 ADAY 93 FA o]Eut ‘GFd Lo U dE 95t AMAAA
qd AZEZF esictn {ASAY. 2= 234 v Fof gA #28 w,
LFAAA AAFHEY A2 7IAHE 9e)y] Rrhe AN ARE 7L o)
A7 Fdo i AP 2R FEg 222 JFIES du Je RolH,
ol2|g JFAYL A nEUNA U&E APEde sin o, ®el oy
& Aol EAEANA ARFHL AFIEE £4& vHF FAE= e 289
o} BAJES AEH Ao RKE BIE| AT 2AH, o ojul ‘974
I, & ADAY o494 9o sFEe Ao Helotd Aoldes Aol FiaEdy
do|dat. 28R WPFo] RE 1§AUEGJ) 49 o) Aoz sy A2
& Aol AFEAN Ao dubH AGHE A2AEE P Y FHL
ADAS) 94 114, & AT L840 3 ARAL AANE Fbse 497 ¢
Ao wepAl g Aojghs Ao] FAMYe dekoldetd)

oA} AF vie} Zo] 29 v dal] FIFE AFFH LS 9] Y3
ARTAE AMANE BTl 9A ARE daie IRFN BEH] ARUYA
9 wgfoly 99E AASES P JJHY TAE FAY 4T dHdAA B
EAl R deles SHg #4E 51 A gt & P4 44 A4

31) Americans with Disabilities Act, 42 US.C. §12112(d)(4)(AX2003)
32) Fountain v, Dep of Corr Servs, 190 F, Supp 2d 335, 34G(ND.N.Y, 2002)
33) Joseph J Saltarell, op cit., pp.787-788,
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3 Xfo| okt HHoll chst F3 = JiEe| 53

oo & Novello cases W&F BAT9 799 FaeAsr|&Cl% ‘T
Ng7|Folet e FEZ BAF Aldoltt Fddo] F3R2Y A=Y A
£ we= A= g F 7Y 348 ¥4 ¥ NS fE2 8
Qo] ol Wag AL P FHol . TdY 7&F BARL AUYAY
So| ££& AETol gojA dFojoFd 7EE vl ol8H £EAETIES A
Aagtt § £EAE7|E0] NP2 AE oHARYY TFE glols HEHUIAE]
AANE HHAE o o4 AT F QA HA, L NovelloE 75089 wEtzA
2 749 v9dAgyde dEsid 78T BT £EAeviEd FEE F
AlHA 4 A8

gL E F ARE Aol QoM 2719 ARE EEsEn) e
Q17 FENEVFEY FEE OE £ dE 42338 /e AWl A o
& dhte BRI 9 Jgstd A v ge AddAgd FeAVIES
Age Aol 7H5E AWt ZAAT A U4 AR didAT TN Hx
A 47 222 Wt w3 AHAE AT o BEA AT
£ AT A% AV REL F /1FE stz FAO H4E AP s
of vt kEAte] n8E 7Y Ho) A, mebA vlFHAEAEY ol JA
FL A F genz Yo duHFe] o wdasict

tgeg ¥ A AFd tad a2 ANS] vlAF TEAEV|EL 745
o] glx ‘W&ol ofz @3 ‘Fol3 A {nonmandatory recommendations)'s] &3}
sitbe 244 sloiuh® ey HEe 1AFo FeAev|ES AREE EH2
AR TS E g JRE WFs sy st FEH 71E2 AAEE
do] 93 §F 71E00A Yelu e A a9, § 71§ BATY FEHe
g H7E A4S /RE Aez2A § 71FY AFL w&F g I S
A At sl Faztn BAsgi

AL upe} Zo] 3 T 7|2L AFE AA HEE ARENE | 2 AF

34) Chmeal Gudelines of Office-based Surgery
35) Josept J. Saltarell, op cit., p 789,
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AL BFolu HNE Aot AL FHo2 AR g v, HHo AF &
AE AAA o I diste oW FHou 71E F& AXde AL F&
olgf, T #eAE oT 94L thAl & W AAH F Al & F ok

202 Abdil cases £33 EE 7)29 Y3 Ado] g ﬁﬂ%“ﬁ}~7‘] olld g
=8 F44 49 E‘I‘)Oﬂ 98 AAAA b 745 dpgdy ANE ZHE Al
ojth. ¥ casedlM, 93 Abdile W&F FUIFY Ao} FFFUY A542 A1FH0
£ $jutalo] —r:&i‘ﬂ B2 9] J-}ﬂx]?é} (management manual)e] SAE RAojn g T
AL st A4 2%S AV

Qe A9 Age $0] Age) A7) AT QU FTFYY e
o] A AT Age A9 WAL AYHYD, FAFL FIFAY
goid $AE $70] §A AN Al FUA) T4LoE APk BAHE
AANE FEFozyE £U¥e IE BT dgdde FE3d Ny

(management manual)dll @ek, B2 Al Al apale] B3n 248 Ao 749

ofgte AMdS ZANEA HMEA ol dudAE ¢gdifel $AHA &= de

ARAEE Tk o due FHIY oeg AP FFFHELY dAE
g AL2A FEolH, od ZAF AEL e F4E .

Hes 22 dast 38 & BT/"?%—J Fad gqatd oF + sl RAA4 dsty

AEdn. dusiE dae dd M 718t o] s PAAE] AHAY 2

27 A A 33 3 %—4 g 95 71 7 el F ARlA

FE3 AEL Za dHA 3 \_716}%,—5 Wi Y 2227 QAslenR

23} AHAJY FEA dgte] 417t g F YT AR W BTtk
a2 9 S e By "é’“"l} tistel At I3 FHHL I A
e AEEd 428 e Ao oplE ged AYF AdEA) EdsiE

FFYY A542 Al QZ}ST)"H FEHEA gETa FEs
°] o distel fde Ax, 745 F2Hd F AHEdY] gE A SoAM gay

36) section 54{1) of New York Public Housing Law.
3N 5 z3e T FEFaHd PaF 2 B 55 AAE dol= o =S, ¥

ot 28 w&F FY 9 A48 ANYZTNew York State Divisson of Housmg and Community
Renewai}(¢18} DHCRol2k 3ol A&dhe] £918 925 F38kn ¢d,
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o g FAS APEAA dEsE AL FEg @elnh. 2 AREE FAE Al
F2AEE $AE 4 RS Uk 3999 A 99 FA = HaA @
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B¥E Stk directive 59 ARl A A AFAE BT ol viEs
A o A AFAe] AR AP, DHZ o] WMEA rie TLE AFEHA}
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9 AR Xy} AZHog ANE /M F IEE fxdle E97)7 AAHL 9
= Ao A

8 $i{discretionary acts) A ZFEA (controlling discretion)
ATFEA (dhscretionary directives) A7) F(discretionary guidelines)

T2 A A (rule making)



190 FHAUFESHFFH 3168 5%

[ABSTRACT]

A Study on Controlling Methods of Discretion
Kim, Min-Ho

Professor Kenneth C. Davis explains that sometimes discretionary
power can be too restricted, while at other times it can be toc broad. If
administrative discretion is too limited, injustices can result from the lack
of special consideration given to individual's unique situation or problem.
But when discretionary power 1s too broad, mnequitable, and arbitrary,
discretions tend to create injustices.

As a general rule, in the American administrative system, discretion is
rather limited at the lower administrative levels, where red tape tends to
restrict severely the decisionmaking alternatives of those workers
performing relatively routine tasks. Although Davis acknowledges that
injustices occur to indviduals because discretion may be too confined, he
argues that in the American system most njustices occur because the
exercise of discretion is much too broad.

In American legal system, the agencies have exercised more power
than the statutes permitted, and discretionary power is m every their
exercising progress composed with judgements, interpretations, or
decisions. Therefore, it is necessary to devise methods for controlling
agency's discretionary actions. Historically, in American legal system,
judicial branch takes charge of the major roll of controlling agency's
discretionary actions. However, judicial review of agency action does not
serve as perfect solution. Since courts work too slowly, the damage of
the person opposite to agency has already occurred or agency's purpose
has been achieved before review is given. Therefore, now days, for
protection person's rights or interests prior to abuse of discretion, it is
used so called 'directives' or 'guidelines' of discretion.

By the way, when we analyse recent cases related to discretionary
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directives or guwdelines, we recognize that the Federal and State courts
fomulate principles or doctrines of review about discretionary directives
or guidelines. First, so far as the statute does not prohibit from adopting
guideline or policy directive in lieu of rule, courts presume discretionary
directives’ or gwdelines’ legality as far as possible. Second, if the agency
makes directives or guidelines even though the actions are not belong to
the scope of discretion, these are invalid. Finally, even though the
agencies assert that the directives or guidelines made by them are mere
'policies’, the court recogmzes it's legal binding power as far as it
influences people's rights directly.
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