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[ABSTRACTI

Principles of Composition of the Constitutional Justice
Organization & Our Improvement of the System

Lee Kwang Youn™ - Lee Bong Han™

Our constitutional justice system has been mtroduced since the first
Constitution of 1948, but it had achieved only several decisions before
the present Constitutional Court inaugurated in 1988. After then, it has
made many decisions in human rights.

It has to be based on 3 principles for the composition, which are the
independence, the specialty and democratic legitimacy. Our ruling system
divides the power of the state into the Legislative, the Administration, the
Judicature and the Constitutional Court equally. The Constitutional Court
has the power of constitutional review of statutes upon request,
impeachment, dissolution of political parties, competence dispute and
constitutional complaint

The Constitutional Court is composed of 9 justices, who are qualified
judge and over 40 years old. Justices are appointed by National
Assembly, President and Chief Justice that appoint 3 justices respectively.
The system is reasonable for neutralization of the Court which has to
decide the cases, basing on democratic legitimacy because of the
constitutional review of statutes made by the Legslature which has
democratic legitimacy and impeachment fired from the position elected by
the people. Nevertheless it is the important fault that 3 justices were
nommated by Chief Justice who has not democratic legitimacy but
functional status. Including this, our Constitutional Court has many defects
which have to be improved.

* Law Prof, Ph.I.
#+ Guest Prof, Major n Public Law(Ph.D.)
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First, all justices have to be elected by the National Assembly,
otherwise justices appeinted by President and Chief Justice have to be
agreed by the National Assembly after their nominaticns.

Qur justices have much workload, so it takes long time for them to
scrutinize pending cases. The number of justices correlate with the
number of cases and populations. By the regression equation based on
the number of the decided cases of countries of OECD, which have
constitutional justice organization of independent type, we are proper to
have 15 justices.

Present justice qualification in judge is very narrow, comparing with
the fact which constitutional justices need to possess various qualifications
and high philosophy of law, because they use deep knowledge of law and
philosophy of law. At least, they have to be qualified for philosophy of
law to solve the constitutional problems. So justice qualification shoutd
include law professor.

Tenure of justices needs long period because the Constitutional Court
has to be stable. Tenure expands into 10 years. Reappointment may
undermine the indepen- dence of the justice, so it ought not permitted.

If many of constitutional justices are changed at the same time, the
Constitutional Cowt may change its consistency of constitution
interpretation. Power may be concentrated when President appomt many
justices at the same time. So the separate appointment is effective for
power diversification. In case of the amendment of constitution, the Court
has 15 justices by the periods of 10 vears. All justices shall be renewed
by one fifths(3 justices) every 2 years. Not to be overlapped reciprocally,
justices in law professor are nominated by the National Assembly and
President, and justices in Supreme Court Justice are nominated by
President and Chief Justice alternatively every 2 years.

To strengthen independence of the President of the Constitutional
Court he may be elected by justices for themselves. Also, its tenure is
not regulated, but it should be stipulated expressly in the our constitution.

Our constitutional justice has many problems because we had not
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examined deeply 1its system and studied comparative law. Nevertheless it
has developed through many important decisions for constitution
protection and human rights safeguard since its inauguration.

Constitutional justice has become very important for our people's life,
and so we must make every efforts to improve the above defects.
Constitutional justice needs cooperation of the people, all state organs and
regional governments, and mass communications so that decisions of
constifutional cowt have to be respected and implemented, and
constitutional justice must be improved to do its function effectively.
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