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I.EU 3F &°F FRY AAE &I A3(2003 A|H)

INSE RS

EUE 1989dF-H 3 tofolA AL 2 3% JARE JH94 &=
2 A 88T F Jd=F AAS FHIYoY FF wof AR
Ag F g Foll #ste] WA TEe] FAEGIT ek FE Eok
AR'E Yoz ddd &85 xgste B AREa dEss 4
ATS BEHoZ EU 9ulo A8 ¥4 7|+S vhdstart 2 &%<l
=88 B3l 2003 ‘FEF woF Amo] AARgo] T3 A F(PSI

Directive 2003/98/EC)(°e]3} “20031 PSI A 3]”¢] 2}
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2) BUE 19899 ARAZIASl $4 % A Robel AAE 98 spol =ekel Guideline f
improving the synergy between the public and private sectors in the information market)
]x}oi 19963 ‘& Hok 1;1] ]E{Hﬂ ]}\oﬂ E'Jrﬁl AL%IZJO x41 ;qﬂé %s} ;qi] S
SF(A Draft Directive for a Commercial nght of Access to Public Sector Database)$ %
A Ao #ste] WS FoiEgla, 199890l ‘FF Hof 745 He A
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2003 PSI A13" A ol 2 Ak A& W ‘TE FoF AR
ARGl &gk A Aap FA 5 vFd EAVE AEAT. wekA
=77 Bfske ARE VAV 858 5 e dHlE sk AAA
¢l #ES ERste 5 AAAYI R 23S vEo] EU [a9d3]
(European Commission)= & A3 AgAdd #3 HAEES
o) o]l Fa A AHALHAE BEH, E=AF so] B
A sk 5 20039 PSI AR AP oR 20139 ‘FF HoF AR
o] AArg-oll g 2 (PSI Directive 2013/37/EU)(e]3d} “2013d PSI
A F 7ol g} ghrh)o] mped ¥l T}.6)

EUol A& A #H(Directive)< 714 (Regulation)?} €] EU 3|¢=o2
skl ololl AEste WME e A T = WA Auglel | A
e =7 =F A= ol =4 oF7F dohD w2 AR
EU 3l AAE ddo= st ‘&3 EoF Zr'e] AALEo] gt

i -{Nr

2013 PSI A F" o] F FHto] ‘FF wof HH' AAFEl glofA]
A ArES e EARA TELE ® F 2oke] PSI A
g Agtoz e FAZ A dolE MY 8, AT deolE &
gol 2 Foke] ;A dloly AlE AH]2 wH] Fo] tiFHATE o]
uhEl ‘T WoF AR AAMEe WS F535kaAk ‘2013 PSI AR
Mol A&A o7 o Edar, 20199 79 169 g A 3ol /AL
A =ZE Aol Ta=A

200337} 20130l E ‘FF EoF R AR #3F Aol

o

il

5) Carrara, Wendy, et al. "Creating value through open data: Study on the impact of re-use of

public data resources", European Commission(2015), pp.38 ~39.
6) 2013\ PSI A" &L https://eur-lex.europa.eu/legal-content/FR/ALL/2uri=CELEX:32013L

0037 (2020.1.3. W) #=
7) EU ¥ AA- FLP W S AR 114 (Regulation)®] - 3% 178 (Regulation)®] A4 7}
] ] EU 3¢ { Aol ZAS Fost=d), Z]"‘(Dlrectlve) ﬁ”“(Regu ation)#= &
F/] = e HE, 14 5 ot iy 3 FEtEs st gtk AdA, 33l

o =
o el o] 2 °1%H‘ﬂ«1 AHE, atdostal Hekdya *é&i& & 7\1]24?5 A3z, 2012,

570~5714.
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20199 e Zdlely B PSI AH'S HESV] Aol dd AFHe]
2003 PSI AF'& 7IEow st Aol olFojhorm=E ‘20034
PSI A7) A A} Fa W&ol s WA dolx dart

2003 PSI A3’ A wjde® EU 3= 1+ =74

a}

ol M= AAE FA o B3 Al AN AgHE 8 5
TAAC R qrAstaL A3 = AAHES A% oA o s

Alstar w1 A5 A = 2 A3 AlE, #HA], AAE TE
A2A AFSRS FASa 9Tk o] A HES wigo =z dx) EUNAE ‘EU
eZdole ¥9'(EU Open Data Portal)& +F % 243t A3 A
24% 999 gustazt a0

8) 2019 L.ZvlolE % PSI Ao /A Qo #ek AAg AR o] S EU-PSI Direc
tive 7§72k Aok =4 W3 A T Open Data Now A110%, 2018, 6% #FZ; 20199 &
dolg @ PSI A9 A WAL ‘Open Data and the Re-use of Public Sector Informat
ion'e]® E J4A Ao YF-LS https:/eur-lex.europa.eu/legal-content/EN/TXT/?2qid=156156
3110433&uri=CELEX:320191.1024 (2020.1.3. ¥H) =,

9) 7Y, ko] =, 242~243%.
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12y 20039 PSI A[H’e] EU 3 =o] A8 ¥
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S FAZE EASHA H A 53], 2003
Hoz AZ=HUARD Aol sid A3 oA =
sted EU 319l AW =7t gt sk HA A=
T HoF A xﬂA}ﬁ—’oﬂ T Y or AgHrs Aol

wreEbA olH ek A %

PSI #3502 Aol o FofA A HAeh1D & Ao MAS F3she]
e woF Aue] el #wRk ‘FA el gloiA ARQlat v1de] A
&Nk ofyet o= Y AARET 3k A=) 7] gAl BAgsta )

o] A
fud H
e o] Fo@ Sgolgn B 4 alrk12)

OI. EU e EdolH ¥ FF ToF AH9 AARZ] F3F 2 (2019
A1)

L 747 w43

b AR 9013 PSI A '3} BEsle] ‘FE Hof AR AALE
v GAA Al Bek Aok #A GEFE I ol FoiHth &
Pt A= ' ok R mY AAH 7pA7 80%_ 1,940
=2 71 Aoz sl ofdl weh EUClA FE Eok

do of M
O ( FQL HO

HU

10) EU S Zdolg x99 Alo]|E: htips://open-data.europa.eu (2020.1.3. &) #=x; &3
JEé European Commission Decision 2011/833/EU on the reuse of Commission docume
ntsol] wel A2AE o] HYF AT https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELE
X%3A32011D0833 (2020.1.3. W) =,

1) Al Betejolg el #et a9 WAl nuygd nz FEosta Ykl A 7
713 ¥ A6dE Al1E, 2015, 54,

12) o]/, <9 HiA, 72w, 83~85W; AAH, o] HiA, 25~26',
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A ANEE A S FadAEs Y gust 049 4E
Aulz Aol 34 dREA nEAS T FAAA dolHE AiE
Bk FUAS 08T 5 AR S Aol v 43 AW A
nEA dolEt BaW AFAS, Wy 5 FaArY Repd A

&

E,g_
M e A gaea
1=
=

ol o =2 ki y&

woF AR'E AR FHAS Fola dHole &
E 55 Adde 7ss s T AFSA 7HAE Fole Helk:
71E & 4 dvkal Frlsielohid

ole] wel ‘T ol FH ALEE Wishe FE FHIFuA
EU 393 (European Commission)oll A ald X2 7/1d& A|<ts)
W, o7h4d BHe AL E xEdel AE Az 2o 20194 19

224 EU 93|(The European Parliament) % EU 3943
(European Commission) &< ‘&& #oF AH o] AL 7sAdy) &8
£3E& st B RS F 670 F 217 2o = s A

1=
Folg o] £Irh15

13) European Commission, “Accompanying the document Proposal for a Directive of the Europe
an Parliament and of the Council on the re-use of public sector information”, European Co
mmission staff working document evaluation, 2018, p.23; EU #3899 3| (European Commiss
jon)ell Al F=a gk PSI A1 F&H7E BRuXeAE 20189U%E 7|E0 R ‘I wof AR

v BAA 7FA7F 5209 fFReA 2030 71 1,940 29 A E AHAA 2 A

olgta Aty Haa UE-S https://ec.europa.eu/digital-single-market/en/news/impact-

assessment-support-study-revision-public-sector-information-directive (2020.1.3. W) 2=,

European Commission, “Digital Single Market: EU negotiators agree on new rules for shari

ng of public sector data”, European Commission Press, 2019.1.22 https://ec.europa.eu/comm

ission/presscorner/detail/en/IP_19_525 (2020.1.3. ¥+) 7]A} 22,

15) 8g A3 A9 A doly AARE-9] A5 EUS dnk vlolE] B 54 (General Data
Protection Regulation; GDPR)S £4 3] Fsleta S Zdojg @ FF Hof AR AA}
43 #ste] PEIJES 3SITh Directive (EU) 2019/1024 OF THE EUROPEAN PARLIA
MENT AND OF THE COUNCIL of 20 June 2019 on open data and the re-use of public s
ector information.
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17) FEAAAD FEAL £G% 4, FF AL IRE ol Ao BE 52 ol
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—

[}
Pot= AFAAE 2 AR A okl A8 tiiel EJO*E}' Directive (EU) 2019/1024
CHAPTER I GENERAL PROVISIONS Article 2 Definitions (3)o]l A ‘&&AFA A} o thak A 9
=l E A=
18) ‘I lo] ¥ (research data)2] 4% £ A3 A|10Z(Article 10)o4] HE==Z #4382l UTh
19) Directive (EU) 2019/1024 Article 1 (2) (B)o1q “EZAIAA D] B HOH ge A% of
9|5 Fa gtk
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%1t} .20

Ao FEAMIA 8k ‘Al FUH7EA] HolHAY BES AuR
- A 2]&{HGeospatial), A7-#= 2 4 (Earth observation and
environment), 7]“+H(Meteorological), ‘& 7(Statistics), EAF ¥ 3|A} &
- (Companies and company ownership), °|&F " (Mobility) .2 F
67HA &= JtelatelE TR Ao dE Folal AR3lo] FAAQ FEdS
A= Eoks 5EAToRMN ‘eEHolH B Iy ok AR AAES

b h=4

FAsREs sgirh2D

20) Directive (EU) 2019/1024 CHAPTER I GENERAL PROVISIONS CHAPTER V HIGH-VALUE
DATASETS Article 13 Thematic categories of high-value datasets 1. In order to provide f
or conditions to support the re-use of high-value datasets, a list of thematic categories of
such datasets is set out in Annex I. 2. The Commission is empowered to adopt delegated
acts in accordance with Article 15 in order to amend Annex [ by adding new thematic cat

egories of high-value datasets in order to reflect technological and market developments.
21) Directive (EU) 2019/1024 CHAPTER I GENERAL PROVISIONS ANNEX 1.
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JEER-FY
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22) ‘3 RIWHA) dlolEl e A9 5 A A2F(Article 2) A0FAA HER FATIL
=
23) Directive (EU) 2019/1024 Article 14 Specific high-value datasets and arrangements for pub

lication and re-use. 1. The Commission shall adopt implementing acts laying down a list of
specific high-value datasets belonging to the categories set out in Annex I and held by pu
blic sector bodies and public undertakings among the documents to which this Directive ap
plies. Such specific high-value datasets shall be: (a) available free of charge, subject to p
aragraphs 3, 4 and 5; (b) machine readable; (c) provided via APIs; and (d) provided as a
bulk download, where relevant. (52F) 2. The identification of specific high-value datasets
pursuant to paragraph 1 shall be based on the assessment of their potential to: (a) genera
te significant socioeconomic or environmental benefits and innovative services; (b) benefit
a high number of users, in particular SMEs; (c) assist in generating revenues; and (d) be
combined with other datasets (o]a} AJ=f); ‘i F-7p7kx] wlolE Aol g FEFH 7ol =
Mg WO BAS FF QT £US BAT WG 4 RS FYH] 99 79
BEeol She FF ok /1ol REE el WolE AEE AFHEA B 24
of TYUES sk glom el BaANE B AR A8E PSI AW 993 (The

w3} 2 A2l ARA AAA 9% RS g Ak
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3
S
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B
=

Commission) %7
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mpEsl o weh AXARl FEelA  PSI AR $19U3](The
Commission)| Al &7} AgkS Fojste= & AAE vttt 4
oANM Z o7t Avkar & = Qv

ae]al obA AEd 6714 ZHH AL o] ‘an FIE7RA] HlolE AU A
A ZdAge] w1 ggd AE L ANA Fd 5 FUPHAE SAAZ
T UE T8 FFolnh. ok Fo ‘a1 FI7EA] HolHAY AAE-E
&t Abg], &4 B BAlA THA A AEl A AEa Al2e aEE b
oy AyAdo] kol wet FAo dAtE 5 HolE Al 7|wkg FUt
7EA] ARl 27E dAAo® S E g dvkes AolA & AR B

wlg- ojulsh Ak & 4 9l

20199 e=dloly % PSI A3 MAANE T Al MAlE w2
5 - Al wgtetal 3 4 gtk ‘T ok R AAEA] 7]E
ol FFRE FIdshe slo] dFollony MAHE Fste] AR
5 AT dFs FAT AT AR AR A6xRA LA duE g
A=d A9 AARES FH(free of charge)gtal ¥2S WA|skaL, A
2 A= AE o FAS Fol MAs It

ARGl #ete] AAY FrEE FEE AAToEA FHEAAS st
Al713L AR stolw ‘T ok AH AAEe Fas TFAAZT
F5 EU 3ld=o] sl Attt #dste] wkedd A9, d& 59 7
8 H[& HFE 3 ) o] sle IR 55 Fste o A
A F8E Fol ‘ALY F5 dF'Y AaAds FHE AoR AL
ERchst

A9 20193 2 Zdloly ¥ PSI AH'F FASIA A6 A FFESEAL

24) Directive (EU) 2019/1024 Article 6 Principles governing charging 1. The re-use of docume
nts shall be free of charge.(o]3} A2h); T2 A2dodE MAAR] sl 2 A4
JNHARE BHEs] 9ok 24 Byt ofyE £ AL AE L iz o $Ays)
T ¢ v 89 HFACd e TR dAY AL ooyt d 4 duka WAE T Qi
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A, S5 Hae] i FAH AR} glo

| @<es] AR R EA
Jak, AL, Ba HlES

Ag 5 & w9l 74, 4 Z3}5H4] kool &
il FAsE AAdH pgel AR @okrhzd) o]F AR Axje] o

A= 20139 PSI AR’ /MAS F3to] vt ==, A3 A6xA]
18l A= Aol MRSl digh v go] FFH= A9 1 HE&S 54,
Az B Hgol s WSk & v&o R AgEvta 11785kl th.26)

uebA, ol Ao JRHE Fete] ‘T ARGl FEREE AS
A wAEA T AL wlg- FgalHelgt 3 4 Qi) o]+ EU 34
o] A A A wEk S ¢ e BEE FF ok Ao
giste] YARHow FE2 AFEA AAES 7HseA stk Aol
B TA7I9% 2BESY 5 dHely 71w AlE 9 AHEE A =
719l A AMEE Aol YT 5 A=F AHS AANFAh= Aol

o

=
A 2 ool gvta & % ek,

[-‘.1

=

Fahe

=

g, AAZHY "oy 2 $8Z2 g% e o] 2 (APIs)
2 xxle "eriﬂvq AR S Ul MRl RalR IS Ed A
2’(open by design and by default)(e]a} “7HatAd A7
Aot shrh)S AAstal ot ld dFe AA FAAAFE T
Jojof sfar AA| flox= V|EHor TS YRR T
ojof & AAst= AF ot T AH o ZAst AF AHES e
Z1dol A R GEAAS FolEF AR 7hed FEE AL 4
°]El(dynamic data)E AAFEE 4 J=F o ‘T3 EoF Ar'Y &
|4S Fol=F A sk
A8 AR A3 AbEA2F}AAM = Jd=S T ok 7|
FEAAATE U A dF el wet & A3 el ek
TAE st &8 & =S Fysor dve A AEA 4

2E
A2 AT AGE B 5 Qe FAL FAen ),

jn)

25) Directive 2003/98/EC on the re-use of public sector information Article 6.
26) Directive 2013/37/EU of European Parliament and of the Council of 26 June 2013 amendin

g Directive 2003/98/EC on the re-use of public sector information Article 6.
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&2 (formal open standards)S +=38t%=% If
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N

8

N7

X0
o

3 ASFAAE FF woF 7 AHg SE&EE a9 QAo
(Application Programming Interfaces ;APIs)(“o]3} APIsz} 3tt}”) &
£ 3t Hg U2 (bulk download)® FH o]F FHA] T4
°|H(dynamic data)& AAFEE = U=F AHee F4 HolyH
(dynamic data)®] &84S =Ach29 A8 A HHE AF
A14zA 1A AL e ‘2 FI7EA] dolHA 9A] Al53z}
Zol A4 APIsE &3l 714 5 7lsd PHo=m S teEn
(bulk download)”} 7}F53slE2 A4 51¢ t).30)

20039 B 20139 PSI A|&"¥} mlals] ok 20039 PSI #1379
85 WG Apel #gk Aol FAEih ‘2013 PSI A3l A = A
5% A1FelA & woF 7|l ghal 7]Eo] F2lolu Qdojw AHgt
3 ‘wetdlelE et A FANHelaL VAV e T Ue A
ME Agaor sty ‘wEdHolH’ = 7ted & e EF ¥ A (formal

open standards)s TFdloF $thal A SSIEE ol & HWEGlS wsD

27) Directive (EU) 2019/1024 Article 5 Available formats 2. Member States shall encourage pu
blic sector bodies and public undertakings to produce and make available documents falling
within the scope of this Directive in accordance with the principle of ‘open by design and
by default’.

28) Directive (EU) 2019/1024 Article 5 Available formats 1.

29) Directive (EU) 2019/1024 Article 5 Available formats 5. Public sector bodies shall make d

ynamic data available for re-use immediately after collection, via suitable APIs and, where
relevant, as a bulk download; &% o]E(dynamic data)ol] &3+ Hol+= ¥ A A 2% A
gafell Al st glom WMol A3 whE 7] MR ko] RIMEHA Ee AT
o7 do|Er} I3 uxdY 49 JRE on| gt} APIs(Application Programming In
terfaces)v= & ZZ 1Y JEHo]~2 dolE FEA g Fod 84AF B F 9
30) Directive (EU) 2019/1024 Article 5 Available formats 8.
31) Directive 2013/37/EU Article 5.
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Tl E'S} o] AASE AAHOR AAES i AT
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‘2003 2 20134 PSI X]X‘ JJr Hlasl Zopd, ‘2003 PSI #3179

32) Directive (EU) 2019/1024 Article 9 Practical arrangements 1.
33) Directive (EU) 2019/1024 Article 9 Practical arrangements 2.
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2 Bo 9l F2e folde ol FF Hof Y BE

e X o o 1]
o oox [‘ﬂ

o,

38 F7suA Sgtks HelA izt Qe
5 739 e st

AR Fed A 5 oAWAE vtE AR WA Wil
2003 ¥ 2013doll&= ‘FE FoF AR AALEol| Tk X 30|l o,
20199 7HAHE Fato] ‘eEdolH B FE ok FE O AALE] gt
Aoz AEe WA 2 HAo A7 FH3oF & HE uiz
‘@ Eto]H (open data)E WA MEA Frlstivhe Aotk ‘&
o]¥'(open data)’} 7FAaL &= 9w at|E H]E glo] 9As] Fu=E
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34) Directive 2003/98/EC Article 9.
35) Directive 2013/37/EU Article 9.
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36) Commission Directive 2006/111/EC of 16 November 2006 on the transparency of financial
relations between Member States and public undertakings as well as on financial transpare
ncy within certain undertakings®ll A ©]& TFA3ta ¢t https://eur-lex.europa.eu/legal-co
ntent/EN/TXT/?uri=CELEX%3A32006L0111 (2020.1.3. W) 3=,
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37) FX Camenen, “Public undertakings and public service activities in the european union”, Eur
opean Parliament, 1996, pp.10~11; EUSA ‘FZALAAF Y] vl&o] 53] &4 2 B4, 9
WA, FEAu2 Bofold F2 ko EU AF M4S Faol aw A7 Bad 3
F4 9 AR AP wolud TIAYAM 44 UL I vk A o

= At} https://www.europarl.europa.eu/workingpapers/econ/w21/sum-1_en.htm (2020.1.20.)
Fx FFAGATE Y BT AT & 5 oy ‘FEAd S g A
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Directive (EU) 2019/1024 CHAPTER I GENERAL PROVISIONS CHAPTER V HIGH-VALUE

DATASETS Article 13.

44) FFdolE Y, (WE AI14839%, 2017. 7. 26., EPEAA) Al22Z2A138

45) TEFdlo ey, (HE A148393, 2017. 7. 26., EFHAA) A7 TFdo e A A3,
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— Abstract

Recent Trends of the Amendment of the Public
Sector Information Directive in EU and Its

Implications to the Republic of Korea

Kim, Min Ho
Lee, Bo—oK

Korea has accumulated vast amounts of “public sector information”
through the e-government policy. In addition, 'public sector information' is a
key means of representative new technologies of the fourth industrial
revolution such as artificial intelligence and big data. It is necessary to open
up 'public sector information', a large amount of information held by the
state, to the private sector as much as possible to create various data
innovations.

Despite the active policy for the opening and utilization of “public sector
information,” there is still a legal system limitation in the related ‘act on
promotion of the provision and use of public data’ in Korea, which requires
the improvement of ‘public sector data’.

Recently, in the EU, the Directive on the Reuse of the Public Sector
Information Directive, which is the legal standard for Public Sector
Information, was amended in 2019. The key point is that there have been
innovative amendments to the change of the naming of directive, along with
enlarge the scope of the Directive, the declaration of free charges, and the
selection of high-value data sets for the active use of public sector

information.



30 SungKyunkwan Law Review Vol.32 No.1(March 2020)

Through these innovative amendments, the government actively promoted
the reuse of public sector information. Therefore, it is important to derive
the legal systemic improvement under the act on promotion of the provision
and use of public data, which is a related domestic law in Korea, through
comparative legal review.

This study examines existing directives on the reuse of EU public sector
information and highlights the main points of the recently revised directive.
In relation to the major amendments, the legal limits were drawn through
the comparison with the act on promotion of the provision and use of public
data, which is a related domestic law in Korea

In conclusion, this study proposed the improvement of the public data law
in Korea which focuses on main regulations such as 'selection of high-value
data sets' and 'declaration of free charge principle' in order to lay the

groundwork for vitalizing the utilization of public sector information.

@ Kim, Min Ho - Lee, Bo-oK
Open Data Directive, public sector data, public sector

information, The Directive on open data and the re—use
of public sector information, Act on promotion of the

provision and use of public data in Korea
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— Abstract

Control of Terms for the Personal Information

Protection in Private Sector

Park Ju—Hee

The revision of the three data-related laws resulted in the data industry
providing a turning point for the leap forward, and the integration of the
monitoring system for personal information protection. Data utilization in the
private sector is expected, and more effective measures to protect the data
subject should be considered. In particular, the processing of personal
information in the private sector is possible only with voluntary consent
between the parties in accordance with the principle of private autonomy and
freedom of contract, and the conclusion of the contract is made in the form
of relatively simple terms and conditions. Therefore, in order to ensure that
the “fairness of the terms” is guaranteed, the control of the terms by public
institutions will be an important means of protecting personal information.
Although the Privacy Policy is not a form of terms by agreement. However,
trust is established between the personal data controller and the data subject,
and the terms of service entrust the personal information protection policy to
privacy policy. Therefore, privacy policy should be included in the terms of
control.

Meanwhile, until now, the Fair Trade Commission, which is in charge
of regulating the terms and conditions, has been in charge of reviewing and
taking corrective measures for privacy policy and personal information

processing policies within the terms and conditions. Now, with the revision



60 SungKyunkwan Law Review Vol.32 No.1(March 2020)

of the Privacy Act, the Personal Information Protection Commission has
secured its legal status, and the right to dispose of it can be exercised. And
the privacy policy and terms of service are very connected. In order to
determine the level of acceptance of use of personal information in
accordance with technological evolution, or to determine compatibility with
the use of personal information, consistent control of the privacy policy and
terms of service is necessary. In addition, the control of foreign businesses
using the terms is recognized as an effective means. In this regard, in the
future, the Personal Information Protection Supervisory Authority should
perform the task of controlling the terms.

Therefore, there are two ways to control the terms and privacy policy
by the Personal Information Protection Supervisory Authority. First, when a
request is made for a review of a personal information related policy or
privacy policy, or if there is a high risk of damage to various data subjects
at the discretion of the supervisory authority, the content is reviewed for
fairness. Second, the Fair Trade Commission examines the terms, but the
two parties have a cooperative system in which the person in charge of the
Personal Information Protection Supervisory Authority participates in the

review of the Fair Trade Commission terms or field surveys.

@ Park Ju—-Hee
Personal Information, Personal Information Protection S

upervisory Authority, Privacy Policy, Control of Terms,

compatibility
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— Abstract

Critical Review on Legal Theory of the Nominal trust
of Depositor : Regarding an object of cancellation of

deceptive act and restoration to the original

— A Critical Review on the Supreme Court Case —

Jaemyung Lee*

Jewan Kim#**

The first case judgment (Supreme Court Dec. 27, 2018. Sentence
2017Da290057 Ruling) and the second case one (Supreme Court Jul. 26.
Sentence 2012Da30861 Ruling) decreed about whether the act of remittance
is equivalent to donation and about the method and scope of the restoration
to the original state and the burden of proof assuming that the contract for
a nominal trust of the depositor’s name corresponds to a deceptive act.

The supreme court rulings see to it that the act of remittance cannot
correspond to donation, and therefore, that if a remittance to an account of a
nominal name should correspond to a donation, a clear will of donation
should be admitted, and that the burden of proof should be borne by the
creditor who claims for the cancellation of the remittance as a deceptive act.
The rulings also suggest that if the remittance should be admitted as a
deceptive act to be canceled, the proper method of the restoration to the
original state would be the transfer of the nominative claim for the deposit.

In case the deposit has been withdrawn from the nominal trust account, the

* Guest Professor, Suwon University
#x Professor, Korea University Law School
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restoration to the original state may well be difficult. Then, the supreme
court decreed that the problem would be indemnification of the amount.
Thus, the supreme court ruled that the nominal trustee should prove that the
trustor had controlled and managed the deposit.

Upon reviewing the relevant judicial cases regarding this issue, the
confirmation of the depositor in case of nominal trust differ before and after
the real-name financial transaction system. Before the system, the actual
depositor had been regarded as the real depositor, and after the system, the
actual depositor was regarded in principle as the real depositor only when an
explicit or implicit agreement was preceded. Later, the supreme court rule
would change. The case where the actual depositor could be regarded as the
real depositor would be extremely exceptional. As the Real-Name Financial
Transaction Act was amended in 2014, the nominal depositors would be
assumed as the actual depositor. In contrast, some of the supreme court
judges opined in 2009 that as the articles of the Real-Name Financial
Transaction Act were compulsory, the agreement of the nominal trust
agreement violating them should be invalid according to the Act and Article
103 of Civil Act. The researcher opines that the minority opinion of the
supreme court is reasonable. Meanwhile, the courts decreed that the bond
transfer should be canceled because it was a deceptive act. But in case a
creditor has the bond seized or collected by the court, the other interested
parties or ‘the legally interested other parties’ can be entitled to receive
dividends on their bonds.

On the other hand, unlike the Article 4 of the Real Estate Real-Name
Registration Act, no article of the Real-Name Financial Transaction Act
stipulates the effects of the deposits in the nominal names. However, if there
is an agreement about the trust of account name, the ownership of the
account would be clear.

The researcher doubts the court ruling that the agreement of the nominal
depositor should be canceled as a deceptive act. Under the current

Real-Name Financial Transaction Act, the agreement of the nominal depositor
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should be invalidated, and in such a case, the trustor could not ask the
trustee to return the deposit to him or her. Moreover, the agreement of the
nominal depositor does not well conform to the system of canceling the
deceptive act. The system of seizure or provisional seizure can serve to
secure the properties for the repayment of the bonds, while such systems as
creditor’s subrogation right or compulsory execution may well be used to
have the bonds repaid more conveniently and appropriately. Moreover the
supreme court rulings suggest the method of nominative claim transfer for
restoration to the original state, but the compensation of the amount would
be deemed more appropriate because the trustor had only the money, not the
deposit credit. Since the transfer of the deposit is prohibited by the deposit
terms between depositor and bank, the transfer of the deposit should be
neither realistic nor proper except for the CDs.

Moreover, the supreme court rulings do not conform to the cause of the
Real-Name Financial Transaction Act of 2014 in terms of the legal nature of
the deposit and the burden of proof, they do not seem to reflect on the
amendments of the Act in 2014. In the nominal trust of the deposit, the act
that may be canceled is deemed the act of transmittance. The deceitful
transmittance is a legal act, and if it should be canceled, the problems of
the restoration to the original state or the fund concealing would remain.
Then, the decree for compensation of the amount would be more realistic
and reasonable.

Lastly, the majority theory and judicial ruling about the legal nature of
creditor’s right of cancellation or the theory of relative void has been
criticized because it serves to cause misunderstanding and confusion about
the effects and attribution of the legal acts. The supreme court rulings of
this research may not well avoid such criticism.

The supreme court rulings of this research seem to solve the problems in
complex and difficult ways despite they could be resolved with relatively simple
legal theories. As we face the financial age called ‘FinTech’, we need a more

consistent and persuasive legal theory about the nominal trust of deposit.



100 SungKyunkwan Law Review Vol .32 No.1(March 2020)

@ Jaemyung Lee, Jewan Kim

Nominal trust of deposit, Cancellation of the deceptive
act, Restoration to the original, Real—Name Financial Tr

ansaction Act, Creditor’s right of cancellation.
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— Abstract

Consideration of the meaning of fundamental
breach of contract under Article 25 of the
United Nations Convention on Contracts for the

International Sale of Goods

—Focusing on the trend of Korea's district court cases—
Namgung, Juhyun*

The United Nations adopted the United Nations Convention on Contracts
for the International Sale of Goods, April 11, 1980. Korea entered into the
Convention without declaration of reservation on February 17, 2004 and
entered into force on March 1. 2005.

Article 25 of the Convention states that "A breach of contract
committed by one of the parties is fundamental if it results in such
detriment to the other party as substantially to deprive him of what he is
entitled to expect under the contract” The requirements of fundamental
breach of contract as provided for in Article 25 of the Convention shall
include (1) there shall be a breach of the contract, (2) the breach of the
contract will result in substantial loss of what the other party can expect,
and (3) predict the consequences of the breach. It might have been. Intrinsic
contractual violations have a significant impact on the interests of trading
partners in that they have a stronger effect than other incidental contractual

violations, such as the recognition of the right to release a contract. Despite

* Judge, Jeonju District Court
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Nations Convention on Contracts for the International Sale of Goods

the fact that the breach of an essential contract in an international
merchandise trade agreement gives the parties a strong right, such as the
right to terminate the contract, the abstraction of the concept makes it fierce
as to whether or not it is about the essential part of either party's breach of
contract on a case by case basis. There is no choice but to fight it.

After about fifteen years, there have been a considerable number of
precedents on individual issues, but the number of absolute cases is still
insufficient to type and establish an example of interpretation for each
clause. Furthermore, narrowing the scope to Article 25 of the Convention
further reduces the number of significant cases to typify the actual meaning
of 'intrinsic contractual violation' or to identify its specific interpretation.
However, even if the meaning is established based on the precedents to date,
it is meaningful in that it can present the direction of interpretation on

future events.

@ Namgung, Juhyun
CISG, Article 25, fundamental breach of contract, subst
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WestNet¥} Midnet?t <4 = MidNet#} EastNet?F 348 1o g
gttt 28y WestNetd] 178o] EastNetoZ A4S Q3 uj
MidNet2 Eastneto] AFAFS] aZlo] ofy 7] wjFol] HAEFolHFE A A &
©rh22) = dojfe AT & FA o) Folgh ISPRhel ApAL a7

%] o}

H
o EdRNe JE AFFE AL B

AT show @ A&Ae T
BA ol e “HAatd qtmel Folel g FUH FEUES §
A A2 “AEY Au|2 AFA7E AR VEIE A4S}
7 EYES wstete A0S ojuet ot $Es B2 B 9t

7b & ISPE FE7F ] & ISPE A=
3 ISPe] EdA Au]~2 ol gatx i A7 ISPrle] AF vloly g

[e] T
AL W= A3 AL vkale] SP(Secondary Peering)%® &A%k}

21) Report of the NRIC V Interoperability Focus Group, ""Service Provider Interconnection for
Internet Protocol Best Effort Service"", p. 7.

22) Drpeering International. http://drpeering.net/core/ch2-Transit.html, WA & -ZL7 AEYl 4
AR AEs g A, AASAEgEA A28d AbE 20139 109, S AAEAA
T 2207 AAE

23) Faratin, P., Clark, D., Bauer, S., & Lehr, W.. Complexity of Internet interconnections: Tech

nology, incentives and implications for policy. working paper.2007.
24) https://ko.wikipedia.org/wiki/%ED%94%BC%EC%96%B4%EB%AT%81 (2019.10.20. &21).
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Routing Table Routing Table
[after peering) afler peering)

=] : DrPeering(2012), The 21st Century Internet Peering Ecosystem

Peering< Private Peering®} Public Peering®.2 uydt}, A=
IX(Internet Exchange) Z& glo] F WEQA 3rol] AHHoR IS
AAst= Aol ZF ISPE HAE5S A% g9EHE dEIHer AF
Al71a olu) H4S $jd] BGP(Border Gateway Protocol)29E o] &3)
th26) ISP elM = Edge] Frkste] vES A Sdo] Had

.

25) BGP& M= the F7F9 ASAA F2ete ehpE7F B8 ARE wdd ¢ QeF o
FE TZEZS wslth AdgYe o] B9 A& A]AE(autonomous system, AS)OE
TAE k. @A A= 6400091 N A% ®Th ZZbe] A Al2"lells A A
28 WS (ASN) B Aol gt o] M3 E dgste d JEY &9 M #y 7)#
(Internet Assigned Numbers Authority, IANA)o]t}. ISPERIT H A & 7] o]Ate] ASE H
faka gtk FEAE F A A ANERY AA AR HAE Ag 79T
Ao ASNE BAatal gtk ASE e e ASEFH @QE} oA o]l Sl= AS
£ ‘Yof(peer) il F-E} od ‘FojEie] AAE T3 ASES AEC] Hfdtal
A ARE gow °‘ar/} olFA Zt AS7} BdtaL o, v ASd ¥elFe 4
25 YEYI T X(network prefix)' 2t F-Et} AS7F U E T I~ E ]7% AS
Ql gojgo] sy, AsE e oj5L o] HHE T AXE] Fofo ALt
olgAl FA AEY o] AR50 ofojxith

26) Group, B. L. T. A. (2014). Interconnection and Traffic Exchange on the Internet.
https://www.bitag.org/documents/Interconnection-and-Traffic-Exchange-on-the-Internet.pdf



140 PRAFEESFH  H2% H158(2020.03)

A=, 299X7F A3 XA ZF ISP 3 A
&3l 7+ ISP7} B3 ASE ket Aolt). o]
% o]

9] ISP¢} ¥ o] ¥ (Peering) &S

0 o do o Hn
2
(.
o,

gojg 2 QY 27|5H AU HErdax d8xo] gton,
A= 7 Bol &8Ha v AU HER Do, dojg FAL
b 2ol AERE BASHA Fom(FAAD, AAANHE I S HE
< A% AEAHN ¥E FADGARAE A FesiA "ok vod g
A 71EA R JA & A AE FA 55 7HA(value)E
58 £ S v AHEHE AR T o o] FHQl
oz YAES F3 s A EFo] offgohal A g FAHo| o
Fox A AU A T v7)7} 7beEth2n

Peering?] 3% o= "AA-glo](settlement-free)" 28 FoHfn
2 H&Eshe Ae ou|gith29) ol GARt: Efd dE 3 whe st
S AEshA gos drldth tial, A4S AA Ao m Ry
ol & A&, HAShsosD vojg e v GAEH/ATL oty 7] W] #A
AukAe . T4 HdE 23S gl Aol dirdoln, #A 9t A
Azt = A A= A7 (de-peering) =& AR 3F FolE 53
ARxA WA ol s T Urh FRZIAIA A EvE A7), Ao

27) WAL &, | =i, 2229,

28) "bill-and-keep," or "sender keeps all," °o]gt= EEHE 27| % It

29) AE, P 4544 H42 AR, 24 A257A 125 45
13, 7.1, 84.

30) https://en.wikipedia.org/wiki/Peering (2019.10.20. &-91).

31) The second distinctive characteristic of peering is that peering partners exchange traffic o
n a settlements—free basis. The only costs that backbones incur to peer is that each partn
er pays for its own equipment and the transmission capacity needed for the two peers to
meet at each peering point. = Kende, M. (1999). The Digital Handshake: Connecting In
ternet Backbones, p.5.



aMel| Atatr] 98] HMEe HAgo]l dastng PAr] qal ET
Ao mE F7M|88 H 3= paid-peeringo] 8% 7% st o]
gt AAg &5 Ho Frs dhe *o%ﬂr Takar oy g
oS w9 7] Y8l o FAA WA Tol¥H & "settlement-f
ree peering"°|e} 7% g}

U, EW;A(Transit)
1) EAA AFAe dAE ZE AR A EYY ng

E @A (Transit)e “7F=27F o 22 ISP7F +57F of 2 ISPl Al di7f
A &stal zF4l oleo] JIHYYES o dM2T = EF 3t &
A73DE ojwsttt, iy ISP EWA AleFS W2 43 ISP
29l A< (global connectivity)= A8t Zvla =
oA "33 Jojr o) A4 vojg FARA F EgEnt w
te A|3¢] ISPR ] EfIE dAEetA] gov, Edsl B85 &3
3 ISP 9 ISP7F ¥o]® fA& Wi Sl
o] 7bsottt. ERAS A8 EHY o] SAe 1990d
|57 AR JERAR FEAE dFow Fhrhsd
ofg] Z&oll M2t o] Transit AHl2 AlFAE EWA o] &AL Aol
| =& 29" ZEE TS sha, (4 Az Faew| 7t ISP A
ANA HAeg), vtz o]gate] FH ARE HE Yol s &M
FA Fagm 7 RE IE YAl deEg)stolof gkt

2
=)

a

KeX
=

2

ol pot b X fu
o
ol

o

2 X

32) P. FARATIN et al, The Growing Complexity of Internet Interconnection, COMMUNICATION
S & STRATEGIES, no. 72, 4th quarter 2008, p. 54.
33) WAlS &, Soli=it, 2239,
34) EdAl 282 EYY SAHE T3 per-megabitper-second(Mbps) HHjo] F4H o2 Alg
2l =22 ‘05th percentile traffic sampling technique’®] AF&% =4 oF 3 &7t
58 7Aoo EfUL =43 & ey e AREH I A7A Ydan 95%9 3
£ 854 =ARUE 44 501 e A9 AU 4T 4 =00 0g 2
To 2 &gste WA R '95/5 model' ol 2t sttt WAS 9], okl =, 2249,

{

p
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I 3. EdWlA Aqula id =

Routing
Advertisemeants
Internet
- o
Transit SR e
Service - E—
-
-— @ Transit /.
"74: Provider "
T — 3
Meter -t
S-minute samples -‘—:t
for 1 month. ——

manthly hill = 95th parcantila maasure * transit fea

2] Dr.Peering(2016)(http://drpeering.net/core/ch2-Transit.html
2019.1021 &kel)

2) ‘Aol 44

T
=

EfA Al ISPk EA@A o] ISPl 43 ol
¢ oglem ER AT #FAREE S ZIgE 4 ogin wEbA
ISP7} 2 ISPE %3l moh & #olg gusie, o 2 ISPIA o
e s g e gt X Eejelop )0

L
flo

o)

3. FEZHKIA, RIS

o

FEASIAE 2R AASES HEAM A A2 1996 12€

35) P. Faratin etc, Complexity of Internet Interconnections: Technology, Incentives and Implicat
ions for Policy, 2007. EAA FAL Egf o] wpet AF ti7ke A B3] o] 3o
Y3 gyl aAgA AHE QS 2 AFA BAS 98 SLA(Service Level Agreement)E
Algsts Aol dwkAoltt, SLAd= g e, Aula B A Egxdted A A

5 #7 o] g
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Ay F- AT E Sola, 3A9IAY A= CJH, T-Broad, HCN

FATEAIA I, Aol Aol HFo] ¥ w FAA] Bl

WAEe vpel Zo] A4t peering o) FFH oY, et B
1

O
ERESEE gl AT Ae PR 9
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A

it

I 39 A& F R = A

1. Peering vs. Transit : B (JE) A, A5 A& A

ISPZE JIEIY 34 E2 vl atAl st BAAE 7 A&ddS nke
o7 o] Fo] A gt NSENETA| A= theh, A3713 o z#el o
olgom F o] olFojHa, 4§ UMl I o
A AEFAL B3 2 He M (value)?] 3
sto] Fojyg, Edsl ke Wy oy @ EdR F
o skt

7. 5o)%

2016 PCH(Packet Clearing House)46):= 14870=, 10,7947] %4l
HWEHAS 5 ¥4 1,935822711 & A, 2 XAl EWAS A
oetd @4 o] 3t} 14870l = 3570 OECD=7Fet UN
o] AA8& 21709 TR EA=E E3HEY. 1 Ay dojgd A9
99.93%7F wlFAA FEFR, FRHA TEHe 20E 5o T

Jl

6) 6000171 ©]/de] 719e] Fofsta 9l PCHe 259 ol +9€ NGO @A IHY 4
A A @l ojAE oloprigta, 2FsE TS Fon ‘RAE}. o5t A I= Woo
dcock & Frigino, 2016 Survey of Internet Carrier Interconnection Agreements!, November
21, PHC(Packet Clearing House), 2016, 11.21 #+%.
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AR YA YAE G0 U d5e WR AR WY

T

SAlel 3 o) ol A% wHe Ltk

xﬂ 1:1r

a

s dAZA 21, & LT 2HoE A F/AAYE EFHT
1/1

H] &S 99.98 %(1 935,1117) 2 Yert. ueba 324 Aol

N
OPﬂ
S
o

FE = 0.07% 5 0.05%%= ¥EAA FFEgele] U8 sdstA A
2 s Ao E Ak 3 Zlog nirk = AnkAQl oA A
A AleF FARRE Fe e Ve 89 AR glo] ©es] A ARE
A2 wgdtr, 2209 20161 0.02%(4037)ko] vt A 2H o7
Hoj Aok g Ald ol 20119 0.27%1A4 dA3F] Zad 4
oh Syt Z2AMNG XFEA=AE Rl ¢ ogloy, dd9
A& dE g fEvele 2ANE T AST] deje &
I AE 0.02%2] FHol sl

Y. EARA

felol A9, AEUY HEHEE dEE AR A glo], AFAA
G o o]Foxint, &R due] VFEE FAIAAIE v &
A7, AEEE Y Foll Uik AEH0 wrhol] o Esih (Ed Aol A
FEHEY 7kl AERT A ARdA AEA R AAEY. 57,
ISP A&7 74 Hpeering) A& WAe] g gow, EN
A HEE AFE dgtEE 3ol S2E FAT AAETS

=R
2015-2018AF0] 27% Wolxha & MR AVIEEE 30% "olxoh
BaERAY v & 45% HolAth4D 53] 20159 AUMEEE ©
o] 4ufgion) 2018 2wz Yol om HugR= 20154 &L
18HH Rort, 20189 42 "ojxth H A4 g4 AR 1 o] 3}

WA FUYtE CAPSIE YA %87 2015-2018Ak0]¢l 16%H o] ATt 1
oty g gy HEEEE vjd oA A npHo|r}48) e} H% Z}

.

47) https://blog.telegeography.com/outlook—-for-ip-transit-prices-in-2018 (2019.10.23.3+<1).
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CAP7} el ASEARAA, ISPl A%als Wgw F4d A9

[e)
A, CONelAl AR3kE 18704 Fadd AAAE a9
2. paid peering =4 WF

7}, FHEAAA A 3] (ETNO:European Telecommunications Network O
perators' Association)9] ZA1A} 2] E W2 (SPNP: Send Party networ
k Pay)

D Fau$

20129 FHEAAAAE I (ETNO)E HAIAA] EH9FA (SPNP) M4
Ak mdg Aleket vh glth. ETNOE 2012 9¥ ITUS =4 FAlfA]
Z9(ITRs: International Telecommunication Regulations) 77 =
ol50% 913k 3] 2] (WCIT:World Conference on International Telecom
munications)ol Al QoS 7|8t HER A WA 2X] B2 (SPNP)S T4
o7 3 MR AHY AsHERES Aokst TS SPNP= A4
A4S F3 Y EYY AT AERE A S A &Sk GA
Rdlolty, FHEAAAAAS(ETNO)= SPNPHA &
diste] DRIEU HEE AAike] o]Fojd A4 vt
A EgFd o9&t Cheol EgiE ga&stol =83 Aolw, i) Al
A= EdY AgE A T dig A4 FoE®

48) https://n.news.naver.com/article/138/0002078078 (2019.10.23. &<l).

49) ®3F Telegeogrphay 2018 AtEo] oJshd AA] $-2luete] W AlE 5+ Mbpsd 9.22€8
24 v 4.38), R 7.28) AEolal, ¥ 2y, /}]7}EE«] g 39MERTH
T @A Frh

50) ITRs= AREA 2 Mu|x9] A FaA&y A
Z%(treaty) 24 FAIAQ AE SFo] #ek dvbAl 4F
At Has HxE A=t Ad@Fo|dnh

51) ETNO, ITRs Proposal to Address New Internet Ecosystem, ETNO paper on Contribution to
WCIT, 2012. 9.
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ki ST obge] IP Aeis Wrow AL <
o= 22 EYY "ol fiAZ dAAA W 7hseit, ol AS AL
£ A AFE&Zol A FA 2 g FA ks mAA 2 A
o™, SPNP it Al o] &k Al & + A dvtar ghrh. SPNP
WAl v g Aol Aol glE oAMAAS 3 FAIJIEYY A9 g
g HolES AQs FADE w9 FozA L 598 AAA

2) X333

]

OECD+ 20134 1
YAAA B A
AIFPSTNO #4330 Q= WAl B
9 gEREEde] Agus 3
142,00001 48] o™ HAL

Alefol flo] Az golel o Aom YA gl of9f %
&

1 OECD 7IMd=& tide= 3 84 434

o

=

N

lo
=
2
ol
1>
o

ol AAAH wAH AAL sl sgom, AuHe Gl 7]

e E QHY AEREGE Y, Eug) Bde AAAA ofF & A%

Ha gk g 53 24 pAYEe ABAQ fAndte] 2§

e A R A8RE ASFANA el B@d A
o

(bright line)S 1ok &}n, QY ExAY FHE o]&= A
AEn oo 22 gAY S FsfioF ghrhar g

EU9] HAHEA15141 717+ BEREC(Body of European Regulators for
Electronic Communications)< SIEHY A& &)  #A3sk  H A
(2012.12)& 28t E¥ W mE J4&55 A=y 5, 2
AR 2 (Sending Pary Network Pays)”o] =

Ha aEA 28 WS T ARAY ZEAer FE

o

52) OECD, Internet Traffic Exchange Market Developments and Policy Chanllenges(Working Pap
er on Communication Infrastructure and Services Policy), Jan. 31st, 2013.
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o= Io]¥(paid peering) AtdlZ, 53] CAP7} ISPoA "AL-&
5 & R Wol AEstoof gtk A2 mulel 7H Hel &
Atelol . wepx] AR Ao digk &g gfeto] F sttt ARAEA
w3 2o HYe 2EY AHAE Aledtes YEEEE s
ot ZHl=e] shdo] "Hojxa; Hj2ESL e ISP7F o9& 2t
¢l TG ATAY] EYY £E WAL A 5ol dol A
sgitk sasgith ool ISPy FQ4 sdel Asti AAREd
ojs] WA Zo] ofyE} YE= 2o Hrtdh EEH'%JOE Q1&g iﬂola}

_4

ru _Hl
oo tm

Li

sF 2=

= 1 A =

AAs ] GAAQ FAAARAE ATt AE 20 E FINRE
A AEAEEE A Bk d sosidith. YEH 2= AMEES} oy
3 ‘A A4 A& 9FA(paid direct interconnection agreements)

53) IP Fsi&se HEHAAY SFcapacity)7| o2 A4 HY §F7|¢ HEs5e A4
Ay BAAE FRIA] e 13151 *W"ﬂ’ﬂ end-to-end SPNP "2 ©lolE] HF
o @;%3}1}% A& TAstE ] Hor g&4 gH8s F ey dHYY HolHAE
AF o] A3 YujE = A oto)gfa o}oﬂlﬂr BEREC An assessment of IP interconnection

in the context of Net Neutrality, 6 Dec. 2012.

54) https://www.usatoday.com/story/tech/columnist/komando/2014/09/05/3-netflix-secrets-you-ne
ed-to-know/14916013/ and https://www.nytimes.com/2014/02/24/business/media/comcast-an
d-netflix-reach-a-streaming-agreement.htm! (2019.10.22.3+<1).
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3 5, Welo]E(Verizon) ¥} TS F2 ISPEYE YlZe s F94 A
H| 27} Aoz AFHEs olyst 4e At oF Hax~
E 2 YyZYgsel AS A3 02 ISP BFE REH Avde UEy
29 T stde] 953 FFEAT. 20139 o] YEE 9] 3}
AL Aoy, YZYxavt ISPEY AH H&EFAHS A4S 7 34
& A &Aooz A )55

FTag AL UEY 2o Zd=7t HFol A deE = HAgolnt
CAPS] F®l=% ISPE Fdl HF Ao A dadtt. 1 3482 IA

CDNZ o]g3l= H2lo] o3 49 CAP+= CAP9 Zdl=2E T~H3s
t MHAE AFshe Akamai®t 2 CDNAIZAEN A H]&& A &3l
T}, CDN ISPE CAP2 Zdl=Z Ads] b o]#dt oF4 3lollA
CDN2 159] RUF+ =g A8 U7tE ISPAAl A &gch
= ‘CAP(ex.Y1Z¥ ~)- CDN(ex.Akamai, level 3) - ISP(ex.HMN~E)
- o] &a wAolrt, H[-§ A& Ak F @AE o]Folxth. CAP(ex.
UZ2 )9} CDN(ex.Akamai)ZFoll (CAP7F CDNol Al W& A &), 18]l
CDN(ex.Akamai)¥} ISP(ex. 7 7] 2~E)7tol (CDN©o| ISP Al H]-&-A] &) 9]
Fo] .

UEY2 - FAAEEA S A, ‘w3 ee CDNARG AL A3k
o} ‘@3’Eh= ISPE CDN7IHS 1Fste] Eegre] Fx2E 52
E a3tk AA=EE e CDNelAl a7atso] d3(evel 3)ol7

-

JEg 2 ZR=E 295 Fate Efg dig HAE5v 8-S 8973
Zolty, 19 #H¥3e olHd A& 84S F&oA FhL AMNEE
= Hs AT o]F UEYHAE o] A ARG $d, A5 A
MEELl Mo YZgro Zel= AFS A3 Adss 2oz YZE
Yot AEA S Folatditt. = EY27F AA] +53% CDN(Content
Delivery Network)$! 2Z=# 4 E(OpenConnect)S 274 ISP} A3

Aolth. o714 YEE~E CAPE obd, CDNAIFARA 7Aool

55) https://qz.com/256586/the-inside-story-of-how-netflix-came-to-pay-comcast-for-internet-tr
affic/(2019.10.22. &9l),
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73) Kim, Soo Jin, Direct Interconnection and Investment Incentives for Network Capacity and C
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U ELT S 7EA AL A fom, 1A 2A91d AA o]
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¥ 3. FAT 1AY AR 2=

A =} A &=V} AS number
AT&T A= 7018
CenturyLink (formerly 209
Level 3, Qwest, Savvis, n 3356
Global Crossing, TW 3549
Telecom and Exodus) 4323
Deutsche Telekom Global
. =Y 3320
Carrier
GTT Communications, Inc. 3257
(formerly Tinet, nLayer, ] 4436
Hibernia Atlantic and 5580
Interoute) 928
KPN International HEd= 286
Liberty Global = 6330
NTT Communications
. . dE 2914
(America) (formerly Verio)[
Orange (OpenTransit) R 5511
PCCW Global 3 3491
Sprint (SoftBank Group) dH 1239
Tata Communications
A= 6453
(formerly Teleglobe)
Telecom Italia Sparkle
ol g o} 6762
(Seabone)
Telxius (Subsidiary of
) 2¥<l 12956
Telefénica)
Telia Carrier 29l 1299
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_ _ 701
Verizon Enterprise 700
Solutions (formerly UUNET o] = 03

and XO Communications)[
2828

Zayo Group (formerl
Y b Y u] = 6461
AboveNet)[

=] https://en.m.wikipedia.org/wiki/Tier_1_network# (2019.10.25.2+<1)
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) el eI HEs] FAAE [SPEYE AALE AT
i}, el Hoeln 2w ojd CAPYL AAAon ZmY yEI
£ THATID 53 TEL 20214744 2eSE quAE e A )
AAolE 3719k 5ol HelHAHE Fhse dnd AR PEHE
Aol 33 F Aeloh = AAes~S AASHE o] 62007H2(9978
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WA Qs 269 9eE w 3o ATl $HT}.79)80)
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QA I F Ak o]ito] fFH EgFolglal dhtthttp://news.khan.co.kr/kh_news/khan_a

rt_view.html?art_id=201801171646001#csidx5c2bcbd31116€97976£3533a993dche (2019.10.24.
g4

) A 2 2eeE meel AxHY AUy F8E subel AAEA AY Fehe
= delEAE)e] HEoAY RE 4 48U dds: Ao] T2 Ex'|eaL

eI =

https://www.hankyung.com/it/article/201909253376Y (2019.10.24. 2}<1.).
http://news.khan.co.kr/kh_news/khan_art_view.html?art_id=201801171646001#csidx67d13b33e6
2f2ec881586ab64ddd2{5

80) http://news.khan.co.kr/kh_news/khan_art_view.html?art_id=201801171646001 (2019.10.24.).
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— Abstract

A Study on Conformity with International
Standards of Domestic Internet Interconnection
Fee Settlement Method

Hyunkyung Kim

Seoul National University of Science and Technology

The government has implemented a revised 'Administrative Rule on
Internet Interconnection standard of telecommunication equipment;  since
2016. Through the amendment, the settlement method of interconnection
charges between ISPs of the same rank was changed from settlement-free
peering to mutual settlement peering. Internet access charges have been
excessive in the past, which has increased since this revision, and Korea has
become a country with increased network costs, which is very rare in the
world. In this study, the validity of the revision of the settlement method
was examined in the light of international standards. As a result, first of all,
it is desirable that Internet interconnection fees between ISPs of the same
rank are not settled with each other. According to a 2016 PCH(Packet
Clearing House) survey, 99.98% of peering among ISPs worldwide is
settlement-free peering. 99.98% had symmetric terms, in which each party
gave and received the same conditions as the other. In addition, the change
to the mutual settlement method prevented the competition for attracting the
CAP and increased the access fee paid by the CAP, which caused an
unfavorable structure in the competition of the overseas CAP. In order not

only to be consistent with international standards but also to create a fair
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Settlement Method

competitive environment in the market, peering between ISPs should be
returned in settlement-free peering manner. Second, policy support is needed
to secure international competitiveness of global networks. Domestic ISPs are
not tier 1 operators internationally, so they have to pay excessive Internet
Interconnection fee to smoothly provide global services such as Google to
end-user. As a result, there was no choice but to find an alternative by
installing a cache server for the global CAP. Considering the de-border of
the Internet economy, which has no choice but to service the global CAP, a
network policy for entering the first-tier international network is urgently
needed. Third, the network cost transfer to the CAP should be prudent. This
implies the possibility of net neutrality violation and therefore the regulatory

need for the ISP to treat CAP differently should be considered.

@ Hyunkyung Kim

Internet Interconnection fee, Administrative Rule on Int
ernet Interconnection Standard of Telecommunication Eq
uipment, Settlement—{free Peering, Mutual Settlement, G
lobal tier 1 ISPs
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A9 dJstel AgsE A0EA Ea) 39 oo Al okolo] skl i
Folel hge WgoEA otolo] AR $Hen HA sfetel Ane WA A

o] Ar|H <l o]ofel F-gteth= =l &7 4% FaL QMCHE R AR H ] e Al
dozMe] AAE", P FEed, 14, % @—‘?—‘H:ﬁﬂ 2000, 111-112% #=x). 4
e A Eaude udes o S Adsta gae] s WA
flako] RIAjA el oA F-3h = A uk 9IehGerts v. Robert Welch,
Inc., 418 U.S. 323, 349 (1974)). thwt Ao HadlE Aol 244 e (pre
sumed damages)¥ WA Edfuldel tstel AMA AdS Fi Ak F A8t &
A g e Aok AT AP QoA 2@ WEo] &4 BRI B
dl= @24 otf(actual malice)®] S0l lojoF F47 - A éBHHH’z)O] 7k s,
AL AP d=ela 1 lH*%l T4 WAL opd gl dAH ofE adtA
gethe slo] Add A 97golthGerts v. Robert Welch, Inc., 418 U.S. 323, 349 (19

74); Dun & Bradstreet, Inc. v. Greenmoss Buildert, Inc., 472 U.S. 749 (1985) ).
12) 750l 93 god&e e A¢2 O sudez Add & & HIAE A4

F\



178 PRIFEEFH  H2% H158(2020.03)

3 WeldleH H9EA e A
uk

Age Aol

damages)’ o|&t= FdEo A ‘FAA &d)u)d(presumed damages)’ ol ¢
gk &3] 3&Fo] AAFHATEID TFEAT 20417 FHE o] 3 | Tof A=
g EE FAHATOERN FAE FAGTE AR EY

A3 ge] 344 Eafjufdel ofs) aroistEl Esfujite] 235y v
A

tol AAm Vet Aow AAHAY. 1 A

FA44 el whste] o ZHA grAlE FolA gl s3]
o sto] R 49, @ dosdy AR ZAida upd A, © A

2
lo,
HJ}HJ of

2
o vdst B9 @ oY £AS gAlsHA ke vgs g
A5 &l 7K 735 E F vk ol Ul 7kA 3 oo TRl o3 ®ej &l o)
A= EHEHE e Favk Jrkolo] thale] American Law Institute, Restatement
Second of Torts, Vol.3., §§504-707A, St Paul, MN, American Law Institute Publishers, 197
7, §§570-574; T. Michael Mather, Experience with Gertz “Actual Injury” in Defamation Cas
es, 38 Baylor L. Rev., 1986, pp.920 and seq.&= Z%), st &Exjo] <3t W g&e £3)
gol diaire ml= G kel Aol7h A& & F Ak F oelxol FTelA A4
o o gEd B &8 FAY o] HUARE vl e W AFHANA T
B Aol FAHE A e W dllE(libel per se) T ‘FAd] 1 H
AHA Fe FAol o3 HdgE(ibel per qoud) o2 FEIHE FONZF Bkth
ofe] djgt AAIS U8 IR, “AEBHR & KB [T (D -E LA SRR o BRI
i C-", Rkt 878 445, nhEER, HAG8H(19834F), 52-561, I &al, &M
DHEMEHERIR, AR, FE25FEQ013F), 418 o8t & F&E.
Charles T. McCormick, The Measure of Damages for Defamation, 12 N.C.L. Rev., 1934, p
p.120-127. ohvk &Eae] FAo| disiA Fae &7 A FAthe A AEs
sato] WkEd 4 9lon, ol fiste] dik thA] Fte] g AAAQ F4H &7t
wAElGthe A4S A& = Aok H. Hulme James, Vindicating Reputation: An Alterna
tive to Damages as a Remedy for Defamation, 30 Am. L. U. Rev., 1981, p.375., pp.380—

Oﬂ «1
A3l
_7}:

o

13

=

14) °]9Jr 24 0| —irxéﬂzl ae wAll et Bl dE(ibel per quod)ell o3

= % Nl S AAH 14 &g omHy

1S5S 33 A9-ont ‘5 &3 u)d(special damages)’o]gh= &

1 Lafjo] 3&o] AR ATHJean C. Love, Presumed General Compensatory Damage

Constitutional Tort Litigation: A Corrective Justice Perspective, 49 Wash. & Lee L. R

, 1992, pp.67-70). 2|3t EW &g dAA J—OHHH“ actual damages) ©]g}aL

= PE} James, supra note, p.381). E3 vk EMEgr} ZHE A= =4 &3
ek m A= 8 4= Qlthal 3CHAmerican Law Institute, supra note, §621 comment a).

> b "



Aol 71 %3l

ol ek =

2~
A=

z:y_]__

tebe A

o
0SS
o

2ol

oM S-eu)ee}
u)sro] $-ejuietel] Hle

o= ¢

s

e

Fed AL

3|

o7k vk yrE ol o

Hul 4 AEe EA 9 2 A xo

9|

= A~
FAH &

=
-

7 ool AEA ALA,

]
=
aif
e
I

tel 4 AA wl=l

3|

=

A e Aol 7]

=
fLe

s

e de

|

ofel uwhg} FiLo]

Rl Ak Al %o o

3

)

—_
fite)

=

gl

() gl

o 7

=

Ty

)
xr
ild

el

ﬂyl
JJJ

1o] o7 wkg-ste] FA4 Esjuld Al

[e)
2
RS

el

=
T

& ul

sk,

3L A}

A A

=
=

S CEE EREEE

ER RS

44

{38l (actual reputational harm)t}

3

=
= X
— 3

15) -2utehell A

Eafjoll thafrl= A

1
afjul ol et

ol

A

o

o]



180 PRAFEEZFH  $H0% H158(2020.03)

I Aol o F484 Safujdol izt A

w5 Aol 2047 FWAA 54 539 Weldleagl A
oA el 3, wAe 94, Aalel sl T AL ot
A grgIth1o AR 2047] F o F wWade] £alE WEY F4
Fomm e Prkske 244 ool sl Uele] ol

Aoarele] Eafjufale] A E AldlZE woll ¥ A F7sk 1D o]
S AqMe AR darelA ARuGNS 2943 F4

wjafol 1gETE ¢lAo] nEHUTHIS o] S A 7bElA
&

e A 20D JAAEUA £8 FIHo2 AT, 2
]_

16) Dan B. Dobbs, The Law of Torts, West Group, 2000, §402 pp.1119—1120., §417 p.1169.
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D Aol Z FONY HodlEHolA A-E &, 53
T34 s AFHoE qrAE AV " Aol 1964 New
York Times, Co. v. Sullivan 7 0] t}.2D o] 37 ol A Oﬂ‘ﬂﬂ}m%%
T o]l Ao R HEA SYES FAATE ALY T4
Al kg0 ® Qlate] ARl Wt AEEHASS 9]

K
Aol ok HeflE aFelA APd A8l =3
EN

* of tjjgk Egﬁl SR
o wal FOUel Moslemo] Sauars eolAE Adlo] AFEHE= A
To] tsle] dere We st g am AA222F Fo] F(OH) AW 2] &
Sl Aol tiste] AR A7 Bastthar dA ST ol g &

Se., 15 St. Mary's LJ., 1983, p.197; Kevin P. Allen, The Oddity and Odyssey of “Presume
d Damages” in Defamation actions under Pennsylvania Law, 42 Duq. L. Rev., 2004, pp.495
496, A2 28 JuigolhE JRYL EAY AFROE V19 BB wE'E F
Alshs B s Uidle] He RE'HtE w 8 ARE FAEE 4 9l
(S AL, Kk, Hrhl, SpERE, 134 (20014F), 24951).

20) Dobbs, supra note, §401 pp.1119—1120.

21) New York Times, Co. v. Sullivan, 376 U.S. 254 (1964). o]ol thate] Helujri(Alabama) &
(M) AMEA M-S wjA el o] ARAoA EAE EAS Ede] ‘Fels] Wi A

7

=

ol F4se BA0l g Feldlliel per seyol7] Wil T AAZRE Eat
WEY F45E 4, S99 Eavk 29E A BREAE 7Y 2uEA QokE &
7k e F4E, Moﬂow Q% - FYEA b AW Eaue AFY 5
=3 F &

S = S) T

(o) Bell w2t
: YR ol ol
ware) EAsh el
of e} ok A

w
=5
=
o
‘,3
w
3
(o))
c -
%2
DO
(@2}
=
DO
[@a)
[@>]
—
-
Ne)
(@)
=
=



182 PRAFEEFH  $HR% H158(2020.03)

do] R olfs F4A Esjujdel o)sA

2) ol¢} o]l HEA W wmet i do] A& gt Tl ¢l
o= &EIE HEY F4ste] &g s AAs] v @ AAR
= IHAe HFS A "Holde e Edujagdo] A E L,
HERT s1de] Eaju)ido] A= Aol WA FJa(AEo]
ZWE AYE 3 F 9l

RN
rlr
=
me
O,
2,
~
oltﬂ
3;;2
= )
<:»1>L_g
=2 o
s
O
o H
=2
ié
e 2 °e

B rp
S~
>
Y
2
X
k1
o
=)
Y
N
N
DY

A E AT 2D oj2fgt Aol AHeAt AFiHA2 A A i
of A elol thajA o] Folxl W s Abdel A ste] Eafuf e
aefskel fljle] ® FAH Eafujidte] FAIASQ] AAVIES A SHA
2, Gl °

N

Kloox b

]

A A 44 )2 % YA 94E Rl FYolde 879 gL YA
B !
H

of Ao]Z7}E(safeguard)E Firetet. [o]¢ 2] At oA Y FaE ojg A

|Z7FEE o] §3 4 itk oW A S SHE a5k 2L dHA

| AHol A 48 ek debafrb(Alabama) Rl Q&M FAE HF AdHTE

100081 7F A, HE W (Sedition Act)ellA A Mo AFgtEvtE 100817 Zck 1
il RIAtaFdE o5 ¥l w2 Alde] AL qonE ofZ[o] Al A2 &
Fufg]e] sde kel dalA AARlel diste] Fojd fFds AL obt(New Yor
k Times, Co. v. Sullivan, 376 U.S. 254, 277-278 (1964))." 3H B Z+59] [ ]& Fx}o
93t W Z ot}

24) New York Times, Co. v. Sullivan, 376 U.S. 254, 278 n.18 (196

25) o] Ao digty oI b 2ol AT &
o, & U EIAY LS FFeA FAISEA o] Rt E HE FHEA
ue g 5ol 4 P ok AAHE HlAEA mdel diste] &3 7l
S FA 5= AW A HEE ek Ao R A7 (New York Times, Co. v. Su
llivan, 376 U.S. 254, 279-280 (1964) #%). o]& HlFoZ ALNHAL FSEF] =7
d4A oozt ATt AT = AS ALY Abde] gigitta Hol HEFHow Fz
Hluk(Alabama) FOH) A9 A4S 71748kl ¢ vl=e A4 ok et #As)

O
O:

[¢)

N



-
X

1A

9

Hol 2 Al el o
Al ol

O]

bl o]

°

= I~
deAd F44 &

_04
A7) Ar el o

e
N AA

ted <Eafl

IRl

<)

ote] 1]

R

j2a8e AR AL o e

st gl el

Eal
T

SEED!

S|
ZS]

B
B

i

s

2= =9k} 26) ul o] FAL
= " S A =

A ef EH =

of

o

4

s
1 9

S

GIE

o=
HE =4

=z
T

I
pLe

&

Sul g Al

)

o
T

HA =0 el

J

A

Aol

&

)

bt st

ho4

k<]

New York Times, Co. v. Sullivan 32< A7)& 1

. @dH ote] g2 A8 WY F33e T

a7h gl

(M)

Sl

o]
19673 Curtis Publishing Co. v. Butts S+ZA oA

o

7 FAR

oF
TR

ofo

X
o)
RO

New
V.

[e)

w7k

AdoiH
o}o]
Kosenbloom

~

/kalxq

19714

tol7h

A

$2 wal) 7)edye

=
T

o«

L

1910} 28)
of AN, A& Aot AAe] Wt 2t tigh vy HE v=e]

°

1)

B

2015, 1109H

A,

[e)
o

=

o Aol B
3

B

York Times, Co. v. Sullivan SAoX AAE &
3,

mi

28) Curtis Publishing Co. v. Butts, 388 U.S. 130, 155 (1967).

26) Branscomb, supra note, p.824.
27) Branscomb, supra note, p.824.



184 PRIFEEFH  HR% H158(2020.03)

’

il

9|29, ool tj

AN BAALSE BAE AR

)

¢ 37 T
Y &

-
R

Metromedia, Inc. 70l A

-
1

A AF7F 2 A A

19ch30) A% o]

A] 8]

g ool g4 BAAel BAR A elalA AE el

3. Aklell ok EsjudA 7o A4+

?_]__

7. @44 o) gl g A

G

1) FAAe} g ARele 9
19743 Gertz v. Robert Welch, Inc. HANA A% <ote] el

3|
Zs!

14 o B2 v}l th 3D o]

14 Apelel

2141

APOIA fE

Al
h=i

N

or

oy
vAO
o

2] <]

o

s
;OO

3} o,

KeN
=]

o] WA Algre

= Y7}

AF X

;O.#
T

;OL

o

1

el

0

N

el
ojm

o
el

o
B

ﬂwﬂo

Ael

1

=

Ao,

m
=

of WE7}

7] w2

Aol o] &t

a4 &

2 Yol o

o
T

)

ojAtt. of7]ell A Aol © AL va(my o)t

29) Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971).

30) Rosenbloom v. Metromedia, Inc.,

403 U.S. 29, 44 (1971)(opinion of J. Brennan).

31) Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).



[=|
0
10
02
=
jg
k-
S
0z
1
1
k>
%
=
0z
10
omn
0o
=2
o
o
g
r
S
o
—
[0
1

ew York Times, Co. v. Sullivan %2-% =3l
& A=A AFATES2) ool tiste] ARAIHE Y-S
X7} FAAE 34 &% olyeta AAAME o Aol New York
Times, Co. v. Sullivan ¥+7°] A-&@Athil #A|sqlaL, oo we} X7}
Yol Al A4 o7t ddes SHebA X3

Ao dehs FAg JrPEARASs R ol
X7} dasteled, A AT7ed g A g

a3

2) olell s AL o] Abdo]l TR A} FA =0 454
Ues Axste o A FaWd #4S Ipr|sEegith. dddiyd
& 1 ol E AR FAAY A QeI BuE o 9ol
3 dJAA 7)E7F glew, HodsA gdoew Qe FAA Y T4
AEHT 42y FHE 27 A% v FUNDE ARRIY] o]els B dh
ool =& HRARRIel g2 &dlE 5T 7HA7F e H)S AAlE
Ark3d aelste] AWt A = FUNZE ALY Hael S E
Yol HodEH g dsid WA TAE DAste e
o dolA FEF AFAFS FASoF grhal A8 oA #Ag e
2M35) HoFEo 2R ARIS FAtE A5-o TAAE FASHE
57 vee HAH olE AR AUt AE o AR dAAA o
o Hele] #A|, volrt old wE FAA el wAlCl el
oh 3 o] AAlsER]

“ARRQloll efsto] A7IE WeldlEAaEe] A At VHAE 24
stoll QAN §-8li= New York Times, Co. v. Sullivan StANA Q-
st ARG dAs A B2 THS V2R e FUNY x2X], = W
a4 2dE 3 WA ST AYS AAs e 2XE A
olggt A& A 2 A A& HodE A& Abdel oigh AW
g #HA4Q New York Times, Co. v. Sullivan #4A& 53l vaL

) Gertz v. Robert Welch, Inc., 418 U.S. 323, 332 (1974).

) Gertz v. Robert Welch, Inc., 418 U.S. 323, 331-332 (1974).
) Gertz v. Robert Welch, Inc., 418 U.S. 323, 344-345 (1974).
) G

32
33
34
35) Gertz v. Robert Welch, Inc., 418 U.S. 323, 345-346 (1974).



186 PRIFEEZFF  $H0% H158(2020.03)

oA FoHl EA AES FZ3 ko] ARQle= A s}
St= Alare] 7]x3 AL o}y
reputational harm)® <la}o] A}l

G 0N ol)E Zerstel ol

O] o]

o
2 o 5
o o +—
o o =
£ 2
ot
& o
=2 Z ok
= : .
E ol
o o o
o oL s
- v
o rlo
E N = 4 =
= oo B e
DO S o )
o
g oo
R o
P E L2
i N r__a r: 4u =
N 3 > o
- SR N
=z — T =
£ ST -
I M ol O o
= o o
- ) Q
" 2 Ao ou
s B
= —_—
Lo F =22 % e
X ox o O
o >
P T oo o o
okl ol T 2 5o
o 2 2 E 9 o

olo
ol
oL

n
Lo

o ot
2
fol
N

o ox ol Mt J

>
et

A
kd
i
>

o%
=)
223
do 2
flo
e
>
o,
o
B 2

ol

£ K

T

o,
_—(u}L_',
jus)
e
0¥

S
Av:)
LT
e
Lo
o
N
N
2
)
B
:(?L_',
2
»
>
o
lo
o
i
2
£

ol
f
o
il
oy
>
_0|L
ey (IF o
i
o A\—E
©,
19

o

jus)
==
o,

i)
i
(e
4
>
=
Al
2
b
5
S
5
>
!
S
)
A%
S
=
N
S
S
IN]
)
i)
o O
2
>

& @AH ool W7k A HEHTkn BTk

36) Gertz v. Robert Welch, Inc., 418 U.S. 323, 348-349 (1974).
37) Charles W. Ehrhardt, Reputation and Character in Defamation Actions, 64 Wash. U. L. Q.,
1986, pp.867-883.

2ol A A v Zo] AAESit S A 29 B3 |
A &de FHol gle oA AR Auupde s5s dAstng 715 44S
7R By epgoltt. Aol ok W dlEasd dEdE deH

EERE RS B s EEa PO R

38

s

e A Hoe] st FAHHE &g dElA BoR SRS g8 AAT
T Uk &7 §le A s wjAddY A Acko] glv AFoR NS A
v AL WodEd xdol gk A AT sHeAAS ANFEdY AlxdA 2Ags)
T %99 e 71EdY 454 dAE BRas weElstie A ¥Rk ofyg o
2gk e FeE otk velrt FAA St dEle s9 AR dlew
AA G2 Edel diste] Al &85 AESV) R A Xk 9 A (unpopular o



01=29 Folglsa =3 &oitiacl SS0 s 2A(BER) 187

w Aed vhel ol Ay BAol od Wesle] 45
AEdel UE S5 ot nAgle] Mol AFoE Eael FAol
A SIS AAFEE, O LAY A @A EA 2
F'9 WAL e olgom WAL Qom, @ AENE Anste 7]
5o wgelor & F44 Saigol Axzt Aede] Aust ohe
o3 WelAlee @ Wng AUy A% LMo Ad B
A AAserh. 2ela guEae @ wad vl ol @ e
g zdshe AAA 442 25 F44 SRMRYL A AL
APQlS] W BB 0N olejel M Mo, FAH Edua
2 gl QolA Que vae ‘@AH ofel'E Yol Bris o
A% ATS A4, ool FPE F gl A S
WEH R AT BAFAHD oo et o] AT o] Aele]
BelflEe ol fE LAiEe FTEE AR 24H Lige <
sk dols A4F AWA Aol g gol APUUAS F3

e
2
>
L)
32
o

. AEs] wj el Ay SHAY F3 R A FAl A uH

pinion)ol ste] AAE 7FIEE wjALS FEst gy F8% A o A Al
A3} Fo] vt 44 &85 EX HAES AV fle Sdudd s gRie 4
o tiste] FUMAAE o1& AAZ 7] A FEe o]elo] §lthGertz v. Robert Welch, 1

nc., 418 U.S. 323, 349 (1974)).”

39) Gertz v. Robert Welch, Inc., 418 U.S. 323, 349 (1974).

40) o] Aol diste] AWNHYL o33} o] A & v EHAALFNA Wl
Ao gate] HH™aA ‘AL (actual injury)dl I A7t WA= Hd sty Z
WA A¥en o]E EE ‘AEdl(actual injury)el]l W3 AYE WegE ARNA 97
o] ‘“A&d(actual injury) & BT BoE §ivk AEdE AAZ 9L &8 (out-of-poc

ket loss)Z A|gts] = Aol ofYels Aoz ST AAZ Hdged ndoz 9l

sho] e & 2A dubdel §39] A& (actual harm)ol= A& ¥ A (community) F

[T



188 PRAFEEZFH  HRB H158(2020.03)

ol ¢} o] Aol dart AEsf el g widE weEthal sty
g &t BAEE Ak A oA S S FHE S
S8kl Sl el HFo] BH, AWt eS AR Efuds oA
stAl A sk Al Ass o UAThAD vuk A e (A EE
of g s HWestA WAl k7] wEel42), ofd g Aoj= 7t
M) Ao o] 9 AHTEA 1 Al AR HYe Addel 1A
Sa7F FAATte A e dFS xHsided, AVlde A 1
& ol TEA EFETa dAEAT. AR ol FHLAE T
o] A5 A, = BAA aFol] E s A sk A=A H
a Edfel g FHol FaghA| offel tigte] Ao A 1 YFS
Bt Al ErEehA Fktt

3 o] Al A AWHYLL HFH o2 “New York Times, Co.
v. Sullivan B70] A 7|FHT $43tE 7)ol weps AdE 9
st W&ol ARIQI dae AEsE FEstA midstes &8
Hi o] 3 &EnkE ATd 5 AuHdTa AAgE o] e v]aLo
ete] FaAAQlS QgAY A&l digt Tl gl dHY &

Ak Ao oA AlgtEojof g} e 3 &aljof s
Sl SA7A AT doE AT, BE Z 3l
AT A A d&iA s ojop dtth(Gertz v. Robert Welch, Inc., 418 U.S.
323, 349-350 (1974)).”

41) AEA HeERY ol FoA s Eaul e WRle wwbke AU AR Hol
m, Zb FOH) Hel tiaiA 9 FFEE T UG A Pk o]l fste] 4
a7y B gE Ea 2 =9 Qo] edtE A E oA David A. Anderson, Rep
utation, Compensation, and Proof, 25 Wm. & Mary L. Rev., 1984, p.7478 %,

42) g of7|ol| M o] AEse AW 2] ‘BHEH 9 o slo|thE HAL AL, i E O
ki), 252K).

43) Eileen Lunga & Rosamond S. Mandell, Hearst Corporation v. Hughes-the Presumption of In
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— Abstract

Observations on the Tendency of Presumed
Damages under Defamation Laws in the United

States of America

Lee, Seung Hyun

This paper aimed to analyze the institutional circumstances in which
damages have become large under the United States of America(US)
defamation laws, that is, the existence of the presumed damages system and
the problems inherent in the system. The results showed the Supreme Court's
tendency on the presumed damages system in the US, and drew the future
study tasks. They are briefly described as follows.

Firstly, since the presumed damage that is the study subject of this
paper is positioned within the scope of the compensatory damage in the US,
it is to be always kept in mind that it is possible to recognize a large
amount of damages only with the amount of the compensatory damage.

Secondly, in recent years, the US generally limits traditional presumed
damages through the ruling of the Supreme Court under the recognition that
the presumed damage practically deflects from the original purpose of the
system and actually sanctions.

Thirdly, the reason of the problem that the presumed damage actually
performs a strict sanction against the defendant is that guidelines for
estimating appropriate damages through the proper evaluation of the
presumed damage of the jury are not presented.

Fourthly, nevertheless, the Supreme Court adjudicated overlooking it and
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limited the recognition itself of the presumed damages by requiring the
plaintiff to prove the actual malice of the defendant when the plaintiff is an
official or a private person. After all, to date, the Supreme Court's limit has
limitations on the presumed damage.

Fifthly, after the Supreme Court sentences, rulings of the majority of
state Supremes Court retain their existing presumed damages in the
defamation lawsuits on the private interests of a private person. In this case,
there is still room that the presumed damage deflects from the purpose and
actually imposes sanctions.

Sixthly, accordingly, future studies should aim to consider whether there
is any discussion or movement to prepare guidelines to make the presumed
damages appropriate damages in US and to consider what implications can
be suggested in estimating appropriate damages to victims in defamation of
the Korean civil laws if such guidelines are prepared.

Seventhly, in the US, a large amount of damages cited in the trial court
may be reduced by the review of an appellate court, and it is necessary to
consider what the specific criteria for judging reductions of damages in this
review are and how the reputation damage and mental damage specifically
affect in judging whether these two damages can be recognized as damages
in the US law that clearly makes discrimination between the reputation

damages and the mental damages.

D Lee, Seung Hyun

slander per se, libel per se, general damages, presumed

damages, actual malice



ARARE S ACADFAAG A A = 2

ﬁo

U

ol

) 3

(5 3]

0L AAREANY AR #

&

g

I.

dHB 7t

II.

"0
B &
©
>
A
T oM
Mo g B
o & ﬂodﬂ
NE o
mo TR %O _=
ﬁ,..lA.l»AJl_/L.E
TR BT AR
@&z o b
(=L
— o o<
) =
Z IE
X o) X
X Qlutumo
® HIf
7 <37
o XK
m R E e I
GG
Nronfmﬂroﬂroﬂ
e
RIS =g
K KON
Ay A O 0 TO K
HO)A oo
x X KX M
X <
- o

(= % 2 o

AA AT A e A AL AL

)?3]'

Fig]

of o

=
=

kAol A g~

1

2

A

A ==

Al
h= i

o A A A

ToR

s

240

TASHE Ae® A

A

SR

)

fﬂ_

kAl o] =71 dA]

2

A g2t

s

A x=e] FHA e

AR ARA A o] ZHA)

o
il

o

ﬁo

N

] 2] 3o

Apglat 7ol

2]

AR EAADE 1)

ks

A=
=
o
o
A
)
et
=
ol

s

Eh
=

sel



214 RFFEESHH B0 H158(2020.03)

A A2 o

A A

t}‘l—

o

o= AR

’

lq ﬁg@ 3l =]

AR A

’

An) & g
A|urelsle] ot

i ARE] 7] REAE(SOC)

e
B

A

ki3

o

|

oz A% AAel

A%kl

h=1}
BN

=N
o

ALS], A AR

R

e
o
=y
o
]

oF
TH

3} A

1
A el A

;01_

A e A

AR A3TES] FANAY

-
1

=
-

B

o] A4

Fal, 1 oA

AALE wolof &

ki3

dhol wel 7 Was el o

AAarArdel o

]l

e

Abgin] 500914l o]

&

)

wopol

=
=

7%l wet Abdel FRpAIA}

wolo} b=

=
=

SR FAA

=
=

O Az

o] A%
A A el A

RS

o]
H

&

ARA 2ol

Al
h=f

A A

HA BEel

©x7}e] o)t @As

s

74

sl A}

Aol o

B

=3}

=
=

]

o]

Aolt. &gk 21 A

2o etz

23} v)#) g
AA o] ¥ wip Folo] whel o FAAAL

2]

uk
j =l

=
=

A

=u) 7k obd A4

o] glomz sjs)

AHA S 9F BFEA AL el o

—_
fiTe)

==
1o

tol EA7FE

S

e}, A

k3]

oj o

Folehe

S

PG oW @AEE 54

S

1 Apeie] 7

[e)
2
RS

15 Ao 2 A

o A=t



NSHEHA NLHESIAIY AAMZOl 28 AHEIH 215

A A 7t gtk

I.#gd

7F Ao AAZ A7bsE AL
1987 10%J 2931 A9z MM Aol waEHA FEot} 19913 =
of AAHE A|Hfols|od HAAE F3 Xl‘%}fﬂﬂﬂ HEJME :U’éPrEi

BN

AAZE A dw. EAH ez ALAAA
HARE g, AgAAGAe] A4 B, Aeridel #2749,

Aol s el dak 2 Aol W BAl WE, olitE ARSI (S0C)
A, FABAGA Foz A% AAel ehatzt itk A1E 7] uka

b

A

s

o A9 1 Fas fAu Fol B 94T 5o A7 By AAE
@ota sglAw, ALY FAAA FREA Basrie 3
o]

A 9Tk s wslel AW BAAsA 2ok Aew AL 1
ko) ol WE AbAH AAYFRPro R ARAFHA AYARE
AApo o FAAA AP B 24P BT e A
Fahmesh AR Wsksh ALAL ATHRE A AW A
& 9874 AsHT ek,

A ARE ARARe A e 98 B AREATS FHI
2 A4ast. 20189 1096 wwE AQEAFAYLE B ow
ARRAS FAHAA A AYAY &S DA 8 O 2 FEAA
79 308 Adstn A9 1 AARE dee WEe FEda 3
o AGe] e DAYy st FATIVAE ol BEE DA

Nzl A AAAEEY e, ARANTFE
Z2o] AR A}EEAu] x| Z0] FE, AWl AAF AR,
2L S o|MEA Au So BAsy|E ) ulsld, s2AA, WOoAl 2014, 89
6~9019.
ZA71%, “AGSOCAHA 9] o ulelgAd Aol et e AR EAT, Al19E 3%, 2019.
2741,

1o,
o}
ol

ox

H‘l

2)

©



216 ARFFEESHH  BH0H H158(2020.03)

N oV
wa X Ry
ﬂA' p—
"o T A
® T
R o b

T
Jhw  ogw
Eﬂﬂm”__ < 1k
™ o @
ol K
TR opW
A
— M IﬁNOH
omﬂm = ©
ﬂ_.uwmﬂ Mur04
i
= KO E.oEo
o = =
s EF T
T T CRC
ﬂ@ubtﬂ/ﬂ‘mﬂﬂu
s S
o _ )T
o AN 5o
= B o
Mwﬁo&%]eﬂ
2N g & oo
K o
“mHﬂLﬂEﬂL
T NE % =
il -
o MW oZ, o
0 oy
T &SP
ﬂ%ﬂnxn%oﬂ
To AR NN U

i
o

M2
|
A AR A
EERER
o4 A

3

]

=

50

}
e

A

-
it

3

A7 3 7 A A 7K

i}

o
=

2013
A9989 4o

=
e Al 3

dl, °]

A

-

s ol ERHATLS 7k A

-

1o

S

=
T

B AgE AWEAY A45% 4292

of uwel 1674

-

s Ag 0 A

9

o

HwA A EA. el

1

dl, 34978 AME7F Z7be A Ao R 517 A7}

2 AR AREU

[e]

b

[e)
L
R
o

o]

T A% R AR ddd Aee] dad 99

H

A
2}

ohy s,

o]
S,

L
=

1
.
L
T

}
T

0]
yul

A2 7 A A W

s

3

Aol ol ¥

of ¥

A" oldret =4 A16513%, T3] AHEALA, 2020.2.3. 1~2H.

F7RE AAA A ] o]
7) 20201 1€ 299 4 AL

1.3. 29,

4) =7}
of ¥7A
5) AgEAY AAelF %

=

2004 1€¥€ A%
=1

1

3) Frdoh, “AEAF oojet F8 A" ofrst = A1646%, =3 YU AR, 2020.

ojt}.6) S UAE 1357, FENEE 707, oJA7IESE 51 £ow

B ARFTE o] 4FH

zedA] 2018 39 ol

6) A4 olelsh 3gol

A A 7

o WA
AHEZE H
:ﬂ

A
S



il

I

d, BAe A

o] =
AN

)y o2 WAL

A3 APGYGA A N

il

AR

1 4] A

3
detar Aol A} wvke] Ay

R

7h @ A EA 9 7]

EEEREIE e

o, wEha AR E 44

ki3

¢l wjEo® <l

]
A

H

&g

b

Aol Aghat

=i
=

file)
olo

il

R

97

1=]
s

g o

s

o=

=]
s

o)

=
AR AR RO A -

=
T

ks
pud

1oh. #ho) Ab

bl of

=z == =]
=6 ©

=
=

RECIEES

2

A7

1
R

o] 3k

a4

%

5

L7k A9

-

hEA

Frhel AR, A

. ‘?_HE‘I_

W AR Tl A - T

i

b olele AbRE Ske) A

S

7F A=

. =
a

thel AR, A

s
2

a}

IR =l
.
1

||/\]

gt

sfofof

N~
N~

)

® 9

ol

AAANES} A}

Hpol]  u}

s

tol Hiedde= A

S

=
=

ks
pud

1oh)

b oAl

HANe)E

Eis

2 Abdel 7 Be AT gl o

A=

AFFAR e o8

Rl

]

2] o

% ARl 5009]

FaL, Z1 ol A

5]

wofo}

1

3

& of

I AE BEYE FARAALE
of FA7F Atk

al

i

CERET

ol
=~

AR A A

[e)
-7

Aol 7

-
L

—_
o

s

FHAL 7 304

l

ABAA, g AL, 2018, 5314,

1,

il

A



218 PRFAFEESHFH 0B H15£(2020.03)

o

ra

3

A A(41.25%)&

woo}

AN AbsE B 2AHE

AA 2016 3¥€ JHAIE ARH EFGA Z=APE 20161 129 7HA]

.

ofojiaL, 2017 3¢l 1A= MaA] FAAANEAR F3)7F, 2017

9 89el 242 FFEA

@_

o

A= 20169 39 g9
20173 8¥7FA] 177/0¥o] A Q% UL}.

= A

A A

tol 2744 &

3|

ofel i

8l

=

2a] ZH]e A

A A

A& A

-
R

g, 370 el &4

-
R

ISR

Ao
7}2 1470

[e)

o] AnpApA R 2 A
A AL el

=
T

el

be 43391900) B E BT

5

=3
=

FAHEZE 5009 el 7

&

Al 2] 3k

-
1

5

A oF

=
=

R

boll wel AMAERRA 2A}

A37x A2

]

AT A4 o] of

oA

X
=

Aoltt, =

2

l

A
Al o

aig
ol

bl %

S

Fd 10784 ¢l &

5]

=

A

w
o

™

™
o

)

—_
file)

7
NJo

o AHTFAAAA

)

A AL



> rir
N
>
2
=
o
re
et
iz &
=
ofo r
Se,
Fo
2
o

ApA IO TR 9]

ko> 2 M1

I AFAFHE AGARFAAY A= EA4H

L ABARFAAY AAA =] 99

AGFAA] AR == AR A o] A G FAALG o g el qt
| Aol AAgel Axga as&ds BAgety] St A

Ao shiz AmEAM AT ARdA AL Aotk A A H A A
A= DR ARl thek APd A BeAddt BrgAdel thEk FARAL
FAAL ool aof sk HE7]dEe] B 2ARE
A AgAR A=z A Y, FAAL
SARAG L AAE ALY =D, Al

7b s S 94T A=ELgelr1lo *‘/\M]E-E %%XH

S =

sthststel= A i/ﬂ ojn =

2. ANARYY FAAA e} ZAH

7 ARAREE AL oelsh 2

%wwz—;: AAR A o] EEAT ATA
= A
(e}

she] A A%

) ot 9 3%, ARAEAGE S FAMAALZY Ao AWagaTd, 2002.12.
8
10) AL AAEAAD AAF 9 B A ZA} o] F9(2019.7), A AR AN} 8



220 PRFITEESHH B0 H158(2020.03)

AL Fhsks B 1 Beds BRde AESE ot B4
AAAES FAE AYAAEA] gola, A | 43
dlel weh AGEAAGe] B dlabke WAer] A ARHDAS,
WEAFRGRS), QA A39% AL AsEol W izt 99
o Ryl ta Awels AL ayar] dol 1

AAVEHE ROl tHA A A3TEA 1.

U ARAZFAAAAZS] 4

A ARG FAAA == 1991 d A" “ABA FAAA A o) 2
= YRR FEHE ZHE =), 19929 A HHA AW As)Ee WA 2
AE FUA UFFEHeR AHJhID T8ty 19949 12¢ 224
HE A47955 2 AAYY A0 APl ===, N ol
= ABFsAAE e EEAS EolV] Aste] dikEAg del 1 HeA
I BEAES AAEEES st olE VxR GqAkE BAstES sk A
ojth. Aol B mpoh o] AP FALAA == AT AR
Bz AT ARle] datE Aol o] FojX 7] A AIAR S FHshs
SANA BFgAd & 7456‘? Ao, olg Tdshy drtaAdr]Eel
A AgA) Fgoli L R BEF A T2 AA ditoz

g AR 3

o BRAAAES o

AYAATALDE A A S A E W AT E e,
olo]A Alglel fmeh FFHE WA AvhCd Adw A41EALZ). A

1) A0S BY) QARAARAL Fe AGF-EA B A4E BY s
£ WREGe] gst vl sldte] 1 Aglel 9ay, Al BERE o
of gtk [E2414 1992-3-30]
12) ol8lA, “APEAAYS] FFE FALL Bl B A7 AR A9 AL
3, 2015. 346W.

l



% TEH, FAE A5 WP
L gAle] AR} old] R&HE MRS WS, AYFEAR Astol
Yok sk AT A ~o1 3k YA A e A aA

7 elabg A9 , ;
2 waa, AFARAE, £U, GADAY 5o Dol FATRINE
A ARAAGANA AR DA A,

A -2 AR A - - PR FAEE B ou 4w B
AR AL BAE 40919 olbel A FAAG, FAH

j
109490 ool At FAAGORA ATAFEDAY B HoFAp

g, FAhnl 59 o] At FAAGORA EFRAGLE A
FAH 399 o] ge] AT FAAGORA FA - FA 5 DAY A

2
Solh A« T T AFALS FAIN 20909 o]l A FAAL,
AN 5919 ol AT EAAYORA GTABEAAY E 3
TR, FAbE) 3019 o ge] AT FAMNGORA Fuw A,
? AT RAAG RN B FA 5 AAY A
R

JEIE B o O}L Al 7} YA ok E

7} 2 Wl w}a} Frste tﬂﬁoﬂ sdate Ay

U TERAE 2B A el b FRANY] giA A5

oh TR A ol W o] S ALY

gt AR AY o wE B UAs|E AR #e FA e wE LA 9
119¢-d e 9] 13 AR



222 PRFITEESHH  B0H H15(2020.03)

FAQUONE FA, g, A ], e E T )
5), ulaAn, gelul, GRgan] B), AT, e EAb
Aujul+ gl AAFRT 10%) 5 FAMD 2 P
£ AnE THALD A9 THALS Snon

A FAsE A9 AR, darEgel el BAge] dFFHA
2 %

Hlol) 317
o RAAAS) P} A ] 49

A FAC] ubeh AR A B AR PRI, oA
A O A AALSE A ESE A - T Fel AR
POl ATHIY A A Al Esh A 9] AR o] FolA glont,
AT ARl FRER AR ATh1) ofo] wka Al - - T

oh SARAAAAL ] A - 24 9 A9 BAPARA0] Aol 1
Ak 919389 Aol A3 Beaol d4R A
uh WHE A66555 FEAAG Lol G A HE FH AL6XALIIA LS e =AA Y
Al el AR Ho 9l EXY wiY AR

A AbgIE]) ole] WA i 9FAEe A

oh. & AFnI 9] 100iE9] 80 o]4o] A w7kelA A sk A

A2 el Wl wek BA 2 WelE AN Aol RH o A A oA
A ARAT HolBE AR ALY

15) A2 4 72 *W el EPDW ZAF W 9(2019.7), BRBAE AGA A, 9.

) THEAE A S Al g WES A0z wE Y BEAY EEAAE S, &T
Exe JHEEAA H o e W AR WE FFEATAANE FoR Fo
N T, B BAWY e Aok aie AETAA} BE EFATAA LG Be
AAos ¢ A% 2 AAg 14

1) ABAAFAGY A 9 Ed 2 0197, 99

18) A A EAAH }‘V\}ﬁﬂ PR ZR Zﬂll99_ 2019.5.17. 45 744) A3z A1,

19) 7 A< 2 - AAFEI A - 2 7 SThe] ARG e R0ANE T
gt olsl Zth) 60 (EE BTG AdE BY FRFFo] Hol 9= FH 4t
2A7F dgsto] 1008 o]l Al - TE 200913 mRke] At 2 AR A
A AAYLATHE Aot olst Frhor Feato Algste AFFAAY. o
@ A Aoe AAALeE el A A F e B AFAY 2t
- AEAIA *-w\}‘é" A ¢l gkt
S YA SEAAA - SEAA Rl A - = @Ehe] ARl 300
0 el AN A Qe AR O R Restel Agshs ATTAN.
ok, Abgde] AeS AAALOE Fridte] Agahe A - E9 YA ABAY} B

o)



NYHEHA NLHESIAIY AAMZOl 28 AHEIH 223

AL IO F AL TS A AL SR A ) gFEE A T
PSP q}ﬂmg% ANFEARAIG ] AFdu7F Al - B9 A 3009
o ol Al - e AR 20099 ool

B /\J FAALG O] Abdulel EA| 7o) EeEE R a9t
0094 oldeletz 7Iso] AAl FAAIG S qtEe; &
ol QoM dASA AFol7f YER Mo Fg- FEHAUANE T
= Aol A ﬁ“jﬂ FAESl Apol 7t pytol glem e

wii

v RAMNETS FAAA DY SRt e B

1) FAYAE

—m
2L
>,
S
>
~
MN
rlo
—
_|>i
S
>
2
Lo
e
Fo
o
g
i,
ofl
9i
Hl
)
Lo
)
~
)
foly
g
O

2
AR R, - AGAD 2 ARAIALA QA
H, meAEEY £ 407 2R5d, A4 A48 284 5, 91
o % & Solth AT AL

FAAAE] 12919 FAAY
B7k b, R ARt ARE Qo TS a9 A
GRA ] AN FEANATG A LT AL L R
J48e] ANz o] FolAd, Baye Erxwoseq A, T
2 HE, B HFEt 59 %
A5 el A0

BAAY BEA NFL ANGT Jork, FAAAY FFHIF vk

o

guz J2e F4a92 1et Ada @ oy,

o e
g

[
jus)
-
N
ry
2
rO
o,
N
-~
=2
)
FN'

A%AE AZAGE A9 gt
ok Al e BAeln) 3019l o]

T
gh Al - T FARN] 199 o) 3999 wwke] T - EA] 5 A ALY
o}, Al - Zo] FARIH] 5909 o4 3099 wwke] TR AR
n}, Al - E°] ZA}MH] 3990 o] 3099 wwke] F - FA 5 A A
20) o+t ¢ 391, <9 F, 679,



224 PRFTEESHH  BH0H H15(2020.03)

2) FAAALS] tgst A7

v
>
09;,"
off
o
rir

S
=
s
o
=
oz
o
t
ol
o
=
o}

Ikes

=]
B
APAIE 9§ 71247 &9 AOIRAAE At Aol AA
o o

SeAL A A, F
= =

o A5 1A Arks 19 314704, 2aF AlAbs 49 309714, 37 A4
= 89 3197HA AAMATGAAA, Al - - o] B 1A Ak ]
Y 15U7HA, 22F Ak 49 15U7HA], 33k A 89 157HA] A

EAYAL A E B BHFARAR EE A - BAAE FAAALAD

= AAEERARE 149 ool Bl AR A 5o Fejaredt 3
A TGV ol SrStelof v FAMAEI = A - =
AFFA - APE B FAHOR FEdu. A4 A4 gl
AAHIL Aty 5 Az o] iuo] FFHoR AYFAle]
7Fed AFE, 2AFFAS A g3Ade s gl
2 AdEEd ] 5 Bad o] FHHojopt A FRlo] Thedt A
5, AHES A TR, A7) Adzgdd A 8l A5 g Sl
e THAA AHET dadt FeE, FAES ARlY] Bed Ao=
ARE FRletel = oly HE Ae-E 7 gE

AFARGR e Al - XA WEAMGE WAEY FAAbe) E
AE w5 vk AN FAARG S FRA] - R B Al E
DA Sl 9ol AMle] BhdAE AR Ao] Wustrhal wdE = A
Tl



}.

o
Rs

al

8

K

kel
T

A1

Al
=

Agaparaole] 303 A= o] 4

Kol
T

o Qo= 12¢ 3197HA

A}
C

A4
3 AgARBA A

% Aglel g

=
=
=

Al

- A AL AL, A

-

b

ke]

A7t 30RAE o) F7HEA

o thaiA

R84

3 Abgielnt

=

o

|

oh
&Fof of

3}

[}
R s

4 20U71A] Al

A

A}
£

}

4) AAAL
5) FANAEAEIA A

A

=

ol M A<l

ol Alg)

A

71 A G A G el W

=
=

A% o

)

73 =

Abgro] FApAVA Thol e}

A
27
1Al
b=

o]
pal

i<

1

9
yal

FAALG ol o
ted wid 13

o]

1

k)
i

of o

]
H

=1

<)

FFEE SF W} A
AR}

i

k)
pul

i

Bz AolA Tl Abdel o
ApA| A

CEAAE EAAAET ARAY B

A

.?_.‘::

=
o

@9 84§
B7ket FAAY o) &z

i

Gl
A

5
T

A A} X A ZEE] o] F]uko} AlA}

AR D A

i

1

ted, Al

=
] A}

o

.
i

7) FRAAA AL

6) AFGAY =

}ofoF

bof, A
R

o

3

O
€]

bol ALY AR o

S

(@)
= 34

Hlo



AkeiH] 5009
of FAAHe 9l

[€)

=

AH 2 AR 7]

=

o

of &

]
&

o

3]
gl

gk AR A

}of oF

°

7+

=]

)
JO

o o
AL, A

226 PRFITEESEH  BH0H H15£(2020.03)
o]

|
Al
=

e

=]
T

m_x,Dl. ﬂmm mT W T
B W m_mx 2 mm;lx&ﬂﬂl,
5 B Bk = L TEET
T Nz ﬂ 53&le
e 3 A m 1o,moo#E_|Euo»
X o —_ : X io4 o o =
o ;OEqu mo &
T T B ow o E S
mo_l &) T i ﬂ_lbt ,ALuru]
S o T .z L ZETTR
o T L - N = ]
Gl @ = o_od.lMo w_m Eurle,Jl
g o i % o Ko m B W g
so W B " L TEEIZIT
R Wk TR ZE
G ~ Zwml o uk W o
e T X A ° NN
mo L %0 il = ) oy S rEEE S
go B X g 9 T T 2 B X o uk WP o
WEE T e X W mw R om W oy
T Twmoomw B o X R o oo
o B T N T i
=% ko Tal Eo%F ua EF
0 X i ° 5o
5® X ® Te® X w pEpPWE
_~ =~ C X = W Ho .
< W O NG Mo g =y
0 x T XwmeE g xS
w5 ERop T F ST o
ST o® & Tye g F ORSEIATE
A = SR e s G e S i
. T % ,_lr.ﬂ ~ X OT.E]AZLvET
— < 4 N ~ o T H-
_ x - 0 ~ X £3 — = To
=9 TN T4 K om L g X R
= X2 Ko x K N u P
o SaBANC) - X oaErEEr
LA e S~ A L
m oy F G TEEirE
i o= T W oo m W

" AnAbIsh 94 A2 A

T 272 A E (PIMAC) ] t}.22)

33, 2019, 9. 424,

21)



ol <71

[}

ko)

) A4z Al

FAALE Aol wek xd
2

(2014.3.20. AG-A1&, AE5H-A 2= 215671

A

=..0
T8

g

s

FAE, A

A

3

)

=R A

AR AP AR, ABEAA 6] 1

AR, e AL

Ho

—_
o

&
]

)

;3 el Al

HE

=]
=

)

i

0]
yal

of %
=i

fez!
H

o, A}

B34, @ A FaAd

A2 79 FApAe] 7]

o ofUthzy AeEWAl A A AL
HA)

Al

A

1=1}
=

O

1]

K
0

o]
il

md

S

D FAAL

ol
Np

of

L@ BANGe R, @ ARG AAE &

3

H
T

3}

blo
o

T
JJo
Y

\AO
!
o

=K

of

=
g

A AR

b A

pd

A 38z wh

J

4
H,

F= 71y
o]Zo= 2371 AFdel o

L

A 2A Ak A

1

ke
o

z2AED

<
A
9
:'\f‘_L_

A=NC

=

=
A

738t
, 2019.4.11. dEAA.

o}ok

AA
=

a

=)

Ry

=

=12

=

B34 =A#
=

AlTFE #4270

A A AR
AAA 20197 3%, 2019.7. 579,

)

o

[

3. AWAZHE A B

7. A}
W Ep R A1 25)

22) A




228 PRFITEESHH  BH0H H15(2020.03)

FARIH] 5009190 o ATFA] E HFHRAL AR/ W20
BRABAATA SAE o Wt BYE @R
FEAMBAATLE 20144 129 9 BRAEAL GRS Sla) A
AAL #E AE (LIMAC)E A Rakeleh, @A) AtAkedel o

AL BRAAEA, B 24 AF AR 5 EANAAE AA 2
AL AL, FANL AFR ) DA 24 D AR, T4
Agoleel, AR EA AASGY 244 AE B 4TS S

a1 9rh.en
PR RIS EDIE N E SRR A (e R

g Ak wid 332 dro] AASHE, ARG A o o] &
He] Festtta aAstE A9 FARAE AAE F ATHHI A
AEAARD AR Al11ZE Al1E). 13 9== 19 319704, 23 9
= 44 3097HA, 3AF ol 84 3197k bAoA al
At e Bt A EAE AlEsto]oF gt

B mAbE B A AR e RS el FRaT Ay
AAGA G B AP £8HE WES BHPY 2A ARIB
shel ool ik ek, Mgl @ 1FES APAAGo] B
g 2 AR B Golstel FATh BPY 2A 710 FPARE 6
AN olde Ao @k ok B Mol ek vl wet By
2AE FAST B SAARE AZF A9, Wl weh ¥AL Y
% AR At Ao Adsh Afiend By 24 dE
71%e] ehgs SARRE AET P Bole

FElgn ZpA e e gets] st aei-g, 2019.6. 1479,
26) AMEAAG AARTEH( 201411293 NS, 2018.12.31, AEARE AR TA 420
18-883). (MAE7EH A+ ARATHL F%%'Oﬂ] 5o w9 Aol #ek 49

oo
—

ek of el Bt 20195 12 19 AZ02 o 3ol £ ABGH 3AA 129 3
A i A éﬁ@ 2AE selof 7.
REE x]ugﬂ 01944 3%, 2019.7. 65%.; XA

27) $4%9, “LIMACS] Aats I
o

REZIA}S] AL @ E}wuy} FH(2019.7. FAMAT AFGAH), Fx.



{r

ARSERY

1
L

Ab AR G149

)
=

R R

A

3

ek

X
e
0

Hlo
IH

el

e

)A

J_AO
B

=K

AAAY AAFE 7220 Z=xpAA 7 FEe] pEAde Al A E e g

doll X

o
mny

=K

0

il

ol

ExAALS] A5 7)2Q) BRI zpo] =

b Zlojt,

k)
=

Hrhar

ToR

il

—_—

0
"
Njo

;01_

E TR

3

7o

=8

P 5 A Aol A

3|

AbE

B

o

AHH7}

-3:5_]__

L AYARFAAD AAA ] 2

PERA ool

1.

il
e

3 o)

el At 4
b A

S

|
A

4

=3
=

Ao

o

I
_
ﬁo

o

;Iﬂ_yl
T

ToR

o

s

o

= Ao A7 ek
7t

o A}

st

t}29) ¢

449

13h),

%

P7HE

3

=
o

7o) Ag, FEHADTL, 2012, 3

3

Ol i
, P

[z ]
e}

839,



230 PRFATEESHZH  BH0H H158(2020.03)

o))

A (effectiveness)

=
[}

A T (efficacy), H337F

@ A 744 7]

Q

=i}
=

Ko
=

H] -84 7+ (efficiency)

A A B FAAY AARA

7t

3

oz

7hE FEETE2) o 7)Ao S

= Aa o)Fe] A}

jraxe]

2}
!

o

aihfe

T
—

2. FAH(Z)AAAESY A8 =

A

3l

7 RANI)AA ARG AP

3}
g

-
Xt

Ao g Zd|7}
qko}of

7]
A

o
35

il

H] 30099 o]

ez
H

A4 A}
974 e AR Aol

4

gt

=
=

4

.

nAro
!
e

o))

the

1

A oF 3

=
=

AR A A Eo2 SR

Els

23!

%

B

3

= B

|

ol

EAZMA A gedAarkele] Al Erit) o

1) ARAA Y 2A

A11729 11822 FA o 9t}

iy

3l

-
R

A8 A Mk

Gt
!

o

A117

, WAEAE, 2017, 247~252+4,

31) Luc J. Wintgens, Legisprudence-Practical Reason in Legislation, 2012. 294~304™.

Bo

30) Kluth/Krings, ®F

WAL 2017, 438,

0w, 9,

32) Kluth/Krings, B9 % 2] 49



- j
A3 5

]

%2

A|vre) 5o} 1

-
R

, Al118=x

S

7
RIS

A AR e A 7]

ox

=

—_
file)

2ol

el

2) AR S £2

A

]

Jolo g A

Z
Z

A %

17175

glo] A~z

9l =}

S|
~

T 7} 2

o] A
AFE 27

]

A
=

Njo

Al
H

#o] 3

oF

7 AR T

1

b} e A A

)

—~
o

2] 2y

A

T -
A

s Aol YEA o4

= 71

]

B2 =7k Ve A

S

5(

e
=

]2l

7}

o8

jant
el

Nt

AAA A 7L Zore] A A

| =

5l

Th34 A RApA] 7]

M

AR

o] =
A

Aele 4

9] ol

uhol whe} 52l

s

Hol A

al

o

o

dge= de

)

o}

JeA7L S o

R e

s

2

A

33) 81 <, AWol&3} M, wrdAL 1999. 1020,

1 4, 919 4, 1028~1031%.

&

34)
35)

ol Aol A &

il

&

g1, AR, BredAt, 2018, 8~119; Zwjdd,

%
[<]

2008.230~232.

T A9 Az,

8ol



232 PRFITEESHH  BH0H H158(2020.03)

e AAANS AAAY WY AdPoR olssh: AFolth A4
sl de] Al s el
Aol wgsta gt AgAAe] A" wge] BAHe sxE
A7) 50, AANGARS, AT AUATRE B A
=

—
BN
o olr
N
%
BN
Lo
Y

4 wge] BAA gL AAwA i A

27159 B g AA AN BAgoletal ghrh3D wheba] A b o] A
e 9% I AY A ARAAA =] EAAQ] W8S el
A ok Hr

3) AYAEY S FAAAAZS YA

7H ARAREG FAAAAES] =

A A G FEA DAL A 2] Aol K upe} o] HAXITLS YWEEE
g OyEEES Ax 19944 129 229 HE A47955 2 A A A H o]
MAEAA AHEFE - FAAE Y] G845 +=o]7] f1ste] ALAAR A

]
303 A3l =AE g FAAERZ ]l A3TEE SyE AL 2005

3 =
d 849 4 AE AAela, 2011d 8Y 49 AN SHEA A3TE]

3 AEAH wgel g EBH AR 0
she AE Atk FAA, A9 4, 499,

o
>
N
2
oo
oX
1o
[t
o
>
)
i
1o
[t
ol
o
htt
-
Sha

37) #A 2008.5.29. 200533 [ T A 7He] AgA] 1 AARIE S At
ARAS] AT AT P glol FHA AARR ohet FEAY YA 5
$313 9l Ao welnE, PANY APAAWAN B o] AA WA WEY A
% glo] ol eldl Al ohrh

237 #H3 FR0 BTl FEERE Frae AddAdl vt
TEsE AR A AR o FEAY Ak A% S o] A BT
Ao 1 %4 A4S FUAS 94T S vk EF AARIA AR A <]
AANAL FFE 5 Y= AAE SERED 9 H, TAAAL] FGRE gEsa
= 2 APARe B, BPelt QR4 wHA e AP A AARA
o A SO A% A DA AR, of A BT APAABA
o nRE DHE FEPA T AEE AN AT FOBA AAAHY B
Uge Aasdnas 2 4 g



B4 APAAA] G AGEGAAL] B oS B
W EggoR sk viol nteh o Al ey AgAEle) By
J Sl e AALE stefof Bk sbrhESIth

AYAGe) ARAE BB stel AGEAAG] g ALA - A}
98 23 5& ol 20149 59 289 ARAFIUA FAAA
a9, nEATRGAS, o4 9 oF HEe Fls
of E YA EAE ARl Pate] I
FARES ANss] @AY ATEY YgOow Y

ry

k=)
=
o
>
=

AR S o
0%,
L
=

¥ M
~N
B
=
>

ol
-/

) EAAAAES A8 2 AAAGAEA D)

FAAAA A APA ) ST A7 19949 129 22909]
! J

H 2
¥7H24°1Fﬂ 7H%°H—’r—‘é AL A FEs} ﬁ_v.%xﬂlcﬂ +E9e =
:16;

A AR A A4 Sautes Adeel 2
oh a% ﬂu}f&u}. FANAAEA g Qe 2Hn gy ol

o] .

XWJX} ‘1‘?3*& Xﬂﬂi;ﬂ% WAL A =l w278 Helow Al
A, AES fFAsks AEAAGA L] s Wikt Agade] 24
W8 et @otok sht, 1 HANEE iAo AW Edde] W
Aol St APARLE HAe5EA S} PPSARGZR o) AdA 9
ARz A F X11117Z AL AR GA = Fe] Hejo] wgt

8) A Al 2014. 3. 27. 2012 M. I FA (P A AR

2ol 2012, 11. 19.2F thol g =b
g ARAFEA) GAA AL (o]} o] A

=

A A% Aol Fehel
2 ARAZI R Sl3te] olE AT AXAFAARA BANE HoAS
A oy g s gTele] o] A7l HAA A% Aol FrAA sk JE, A
2 YT WA ARAANGAL Fo| FTFE o | 2 2

A 9o} 1 AR PFRA BolEA W
o, ﬂ% Lo 33719 o] A7 AR A% ARl
e ol AR 2Bl dstel BAREE & F Qlow, oln] @ AANEL §43
o o} A Aol glek mheha] 5379 o] AR AT A% AFoE ool 3
7o) AAAGH 5 AR AG] FaA bsHo] Ak & 4 ¢, 1wl 1 Fahrt

2

o
=
rr

T om ool 2 b ol

o i
jud)
=

!
o

fr 2 |o o M O B

o
oL



234 RFFEESHH  BH0NH H15(2020.03)

11]‘
=y
ol
ol
S
2
Ry
oL
X
N

uf
2
kT
a2
o
fru
fz
o
_0|L
k]
Lo o o]

X

rr
4y o M
o o
ot 1o
-y oZ

o
27
o
i,
r
=
o
i)
e
)
ro
=2
rlr
N
Ni
o
T
)
>
ﬁ
BN
»
)
)
_“ O:
ro
>
>
o)

N
2
ol
)
ol
)
24
0%
o
o
kl
ol
S
s
)
[
of
N
2
ol
)

ARV

S P SR T A (N

2,
By
D)
N
2
jules
ol
ol
=2
=
Qi

A AANAAAS WH 89 dolN WAL S dE Ao A
AAG Aol mE Ao A

ok Folh, AAAAFE T AANAEHE

o e
o X
ont
(o]
—
)
oy ol
[N
5 oo o
>
o
X
(5
__>i|1
[~
[~
frtl
4 E
X
o>,
>
>
il
2
)
frtl
ol
rr
ofrt
i

AAAE AT AL AGFAAG ] B ket B &

/g0l 9AE R HQle AFE wolA ofyInt 1 A Ao RA

i
N
N



&
=
=
%]
o

9

kel

Al
o]
%3

[e)

=

Lol AY
?_

==
=

F

Aol

=
A

ol A AT 6x
_l_:[L

e A41zx Al

Joz oF 17uje] A

I
RS
-
fins

2l
A7} A0 A7Esh A

Al
°]aL,
Apol7 vfat,
| Xe)

R4

3

AF=rot 1087F Ha,

]_O

-
Hl o

lo]al 10% o]

I

o
ul o
)

T

RS

[)
/ﬂ_

=

I

=
ol

205,428

A

g
[e)

F

Ll

. A7 &9
olal AlgAle 4

qEA o Ake AEARL 558 W=k 20199 % A

29 A
et

ok
=

-

79 735 1,188,044

Fel

o] AEo 7 25%7314
S

I
RS

3

i

Hl o
-

4709 AR A

171,1239 9k o =

1

stglont FAH o

(e}
i otk XA A 3659 20193% 1770 A -

A7) 69x87439 9, A&Al9] 56%38929

32399, AlFAY 1272649714

o

F

surel #4017} 9lvk,

o 4
3,454,134
o7} i}, elatel

ik

9% Aakel 9

TR

=

ol

ol A A4

al
TR
ol
o
1o

A 75z A “oj

o)
Gt

3

o

X

ToR

)

fred

o]

fr
oH

il

Al Al

=

=

RS

3} 74]

goZH 1

AR WMEAAM FAAH R

i

o
pul

ol A2 o] 2

5]

e 71 EA
1 HE 2 A=

o

ol
= “

2 748 W

o

ﬂWO

B

& of

S

b

S

]

E

B
=
o= HE

o

S|
/ui/portal/gongsi/item/sd002_tg002.x

%_

—

o wel A Ep

A128

2019&ix_code

http://lofin.mois.go.kr/websquare/websquare.jsp?w2xPath

ml&year

A Aol gloA el

S

o Tt
Ft} 40)
39)

9]
pal

5}



236 PRFTEESEZH  BH0NH H158(2020.03)

B

AL $A=

=3 o

oA 47fe] AFER AT -

Al E A41x Al

]

[e]

o
s

RER

Aolch, webs dEH A FAA

1

A} 3
a7 3

At

Zol .

3}
=

wrolebal wofol

9t

]

s4%

[¢]

3 A -

SERRER R

3o
3l

. A

Pt 2w 27

H %

2

A7 4o] 7t A eejr}

AFHEAAL

-
R

3

Azl A5 1 ARIEIZE 3009

Eal

o

2

=

4747} vro}

1
R

ol A
Ske] Apglell A HEpA

Al 2

=
-

shofof s}, o}

=
=

UG EERR
3009} 9) vl A kel sFE 5 lrk

15
=

=

T

o

I s

=9

o, A

2 dZ45HA

= uA A

o e

%
_r
B

o

B2

b
vze)

X
el
Py

A

B

o} W)L

SR L !

=

de] 7Ed
ojltt. B7Im=u Mo AAARFE A A

o))
o

o))

ol

Abdn] 7]

ol

A
A

oF

fite)
;o.h

-

; @A 2018. 4. 26. 20158 7}H13; AA 2019. 8. 29. 2018%

40) &AA 2013.10.24. 2012311}368

HH,



Hr

ol

—

o

ted A ==

013

= oojolnnt o=

A7

F4)H(FANAALE oA

0

o4
o

H

el o

=
=

IR

sk A7E R A

= A

4

—

;&I
G

Hlo
ﬁo

0
z]f

Mo

3. A BhRy ZAkel WA

7 @9l AE AY YA By 24

1) B34 2AMY <A

Al

17

2] o

AbdH] 500

&

o u}e}
]

&}

A37% A2
o )7k ohyl A

EAG F4Ae] sl Q)

s
R

4] 1o

Z

B
ot

35, Al
E

lo] A AR A <]

&8

T
R

]

[e}

wolo} 51, 71

}ed oF

=
=
3|

B ey 24}

243 B34 4D

He

o

S g 9T

Tor

&

np
</

X

gt

=
=

i
=

Bz I FAHAK

Aatg

2) B34 24 A ALY BA

AFHI7F 5009 € o]

7AW A38x A1F

]

2] o

1 gtE7F 3009

o
~

golal =7ke] AAA

]

_(H

No
o))

3l A=
AFgiRIZE 500919l ool =7k

2]

REREEE

3 gAgle]l A B

2

A7 A
ARAA =Hol vk 19l 20199 69 A A9 20199%

=
=

A}

o BYHEA FAAYS A

=

244

>oll A BTy F

1 £S B <%

4n



238 PRFITEESHFH  BH0H H158(2020.03)

< =H Aol fle= A AAAY A2 167(67%), =H] 20% ©1%
A2 2700 Edsith. AEAE I Aol dEy o] wWste] A4
et ANAEUE B2kl Wi 249 AdE7E desita
Aoltt. BFEA A FRAE S 67%7F =HIA o] gl Al Aol
o Aol A A Age] A A 2 =Ael” VI
of HFo] AMHEIA TAFS ATEHA skl AAAIGA ] AHEA
EFtolof @ otk 7EAAEA Y A AA GA ] A
& AAsta 2 ZA3E gofsto] AAefd e Avdd et
A5 s s]ol AlEstolof drhal qf Ak A= I

= BNt Mo

)

(E) MSA| RISMEY EtSEXAL MY T HIZ

ot 2H| 0% =] 10%
H 0,
WY TN | RERE | E210% | OWF20% | 0||fr0 " A
(24 0%) ojet ojet -
7 1624 3u 3¢ 24 24

F: 20194 6% SIM FAMSA| ALY HEXR)

3) B4 24 tlael BB 243 9u Be

B 24 UEe 20149 119 199 FAEAL o S 2 e
2R QUSE sl APAPES AEA =4d Zoldh
20139 119 159 AZS 453 APAgE A% ARIAE 1 o]
Al FA gol AF 2A|H JHAF sz HFEAAS hE

Hoz FAsL Ao, %3 Aol HPelA By AL el B
sto] Tale] HolE We £ YRS WER FANOR FHtE Ao
uh w4 wedstel F Agin] 500919 oldow A
STy AR Aol AAY ATEARE - gAAL et A

ARl A “AgARAGA o] L AT - FAAFY Ol BE dakE A
H

41) 2014.4. =3 ARG Ls e AR FNAHELX HAR LA, 52~54W; 9]
AR e ks EHOJHLC’Q‘V L, 2014.4.10. HAFH AL G Uit
o7 7Aoo A¢A3 2 A 428 WA A3 A FA AT 2014.4.29. R3]
oA S A= AT}



9] ¥}

kel
2

upol wheh 1 Abgle] e A14lA

-

R

}

S

d EdEez 4

R N B MR T o e N o B W
Mo W WA W oo d R xm Moo Mo =) ~ &
o X E Nl R I W
G . R R o= T W T g T
— OF ® T oy Ho =S INIC ;0 Mo T 9o
3 ~ o [a\] oy o -
o = 5 X T o - o No R JJ ol B
PRl _ g Eagel #TINER I
0 .
RSETEIzTEELILEL w1, Ty
U%HJWH]%%OWﬂLﬂOQ%ﬁMWEL\DFﬂLj@mq@%
- N T =, 3 — ronlie) ™ -
T = = 3 N T % I o o B T RO mx W ol =
L T S A I
RwqwE Bl P el p R e
IEPELES S M N
1o r <R Uy LI B o~ © D & i ™ o o ol
Peex 2ot ® T oo Llieaydso
T M ER ey XN oo C o=
0 ,AE g DT_ T
Woodgw Y x0T ep VR T et
}rBﬁﬂ%anwooT%lm{ﬂ%L}rﬂo%ﬂmuﬂr%
0 —~ ! X — —_ -~ il
o < o — ] o” 0 i o
Mmewrﬂw%oﬁoﬂwmwimojww%%mﬁﬂg i
o ovﬂdﬂuﬂhﬂheﬁeﬁ_“u]%SA_sﬂmou]N;uﬂ
i )L X° CH ﬂMﬁL!lMH N oz 1_l;ﬁ‘a|.;|1raﬂ o ﬂ_rmél
Lo ~ —_ o T N
MuoeT;u_/EﬂWA@Oﬂrﬂmm\d_/ulmﬂ_]moﬂ@uf%
= o F__ W m_%ﬂoZﬁgeAJmﬂge%mﬂ{%ﬂwﬂ
T el Eaa iR BN EE T
B %o ® Yo 7m — % _ % ™ oo o Yo
T T dmT TN oo ® W
° o X o WO~ 0 X —
o R M L]f Q o UGN ™ s ., Ho mT o o N W RN T
4%ﬂd%i do X W o7 W Y owo o o = 2
ko ook & ooy BT NMNT TN RN
TR WOCT T P TR TIT DT HF do m < o

RS

o

Jo] 11,

gew 2.

il

H| 1.3}

"EE 742 1,160,000

=

Al A 7

o

oL

A

-
It

CESER-ZE:
@

1) ey 24 e 2944

S 3
Y. g
2020.1.19.

3



240 PRFFEESHZH  BH0H H15£(2020.03)

A=

WrE R 742 21,000

2o

Wl e 7142 46,900,000

3

o] ¥

1oL, #Zed 287

2o

3

2] 20-10 # 9

1o
L

W e 7hA L 64,0009 A

g

i

t)7 <)

Ao 7AART 550 i 732w o4 =t

o1

=

< TAH BrgAel gl

N

e FEL

FA Aol

S

AR AT N eA e AAFA S A

o] =
PR

o~
T

oV

zel

T

A

ﬁo

ol
T

)

E e £4 F47h4o] oF 469

=0

H,

jrase]

MgAle] A9 =d% 24 1,000

] Qe

TFo 2% ARYH]ZE 500999

(o]}
H

del 3¢ EAT

22 AREAA

’

s
7

i 1o
A0 B

7}

H
T

AbEIREtE QIGET e wE

o Qele] ool

o=
H o

g]

7

Qs

>=
[}

)

w3k 20054 12

st ehs, 1=

o] AATaL

Bl 500919 ol gg it

]
H

el

ol

2) B9y ZALY &

AeAle]l AS- EX7F] HlFo] 40%0]7de] =W A AMGFEIF o

Qo] A}

2 3 g
=2 2 =2

oMot g2l A HAY AP B§EAd =4

A A HERZ 671Y oY A

2%

b oohd @

| AL

=3 Q& 2008. 1

Ao

A\ a) A4 7 A )

)

Lo



Ho AAATemE A% A4 asgol FEHE AL 7l
S o] AABG AR Wofof sk A FEHojoF & 3

o,

=T

°

AMeAl TR e 2dd dA QTR vistal, A= QlET ©
o} 7|2 A o8 AgA 93lo 942 ~dd o3y Ad= o3|e} F
A gl ey gk ol FAe] FAATE A&l A =
sloj ) Aol 3] o drte] st wA 2 FAHAAN AGe 9% 1
i AEAl 93] Ade] AeA dHA T8 e AEAl 937t
A= | 7ss & 5 e 8]lo] Bk AWt 249 Vs
g 7 UEF Fofof girh. 53] wUMEAHe] AxEa A ZAE9
Aol Hap AAIL A= AlAAA AEAY] AFLAS BAsoF & A
oty A T4 v4e =N L = 1 A9 F A97F 5,000%
gola, HA Azl 9 o] F BEAIE FeRa e R F QT
7b 199137 Hog, di2y FadA 9 AdEAAe] 8% 9T
Fastar vk vE vt M= A=A Aol FARE 7S Fastal
a3k FA7E §4E Flolth. AdEAAS T4 & AR 7 &

ks s Al AR - AR sl #e 9dd 9 ARAELTdd 3
AR =AM S THA AL vk MEA 937 MEA olitke
Aol - A ol dAlNA AAAFAADCl tHE A AR At
E Ragteu, Aol 7h AR 7E A7 AA NS skl A
AARE A= A ARl a5 S Aol

AT AR I AgolFdad el M HAol w2k Ao rh At
AdA o] APAEE B At #Y DA -S4 Vee AdE 5
otz WFor fdEojof & Aotk



242 PRFTEESHH  BH0H H15(2020.03)

9

a-

4. AN

o
sl
ol
i

ki3

1] 9

S

R

5 2 RAE %

o
B

file)
U

e

el
Plo

-
oF

ToH

e\
o)
it

—

0

]
o)
J_AO
o
TR

—r

0
)
—_

!

—

0

b

1 A

°-
R

o) %7k Qlehas)

floF &

O]

A= A

W

o %

A
faud

SI

7h

ENTN

H
H
A

thel 9

9}
51

°

A =

e
n}46), A} E}

o)
T

9
pal

4]

wee) HAo] 2g

°©

Aol}.

)

al %

At

b Quhas AmAARAEg 27ke] Aolrt @ANA FANA A )

AR AlETE Bele] AR e et

hin
T
o
oF
o
R
—_
jang

o
B

o

o

"
B

ox

k!

—_
o

G
]

mH

—

0

o)
B
ol
=
—_
o

jze)

fi%e)
o
el

&

o/
N

J

Sk

=

EEP

Rt Qe ARgEel o

o]

34 ok

9

, 2002.12. 28249,
53]

5
Bi3Ea, piekT5, 2006, 129,

~

RVAZS

N

T A3TF A2

=

IHE2, d&olztdn|, 2012. 716%.

H
/SR A,

il

(@
fud

-
TH
[e)

i

!

46) AR

““]‘Ly”
A 2001.11.29. 99& wk494[ A 2]
S

i

Sl
kil
=13
=

Woll A 2 MAl E3HEAAAE AA ALY Abglell A BuAld] 10774
44) 3
45)




AR AAERAEALE AAL AN 2 AAE £ F
A Aol A ook & ARIA WA PESolop dhrh 53
Q
[e)

Age] AHA QA A7k v

_

For BARANY S AFEHA

b
AL Ao HAHol F-ghehA Frkar & Aol

T T
)
Ho o
o
29

e
e
ok
e
2L
>,

X

H
Y AN AR FAN T QA EE et 2 dit zdd
AQA B Brkeha, PR WE drhd o) HEselo} s,
SPEARC A ARG PR ARARRL B AES NS
okg ol t.
V. gew

AGAA A o] QA FAAL Ol g FAAAA =} AR B A
L AN e Adstet AFFAAd e AE HAdsr] fske] =
dE AT v A APALS Ad FAAAAES] Aok A
FAAF O] A gt 24 5 1 TS HERA Atk A
BAREe] WA Foll =dE FAAAA =S} AP B A ZARA =)
5o Ak e AR AR AN AL B sivke AL I F a0l
ET= A Al AA E olef= gt Ae I A
A2 7 w72 RE dE Aoz A Adetal A= WE
Well M A= oL, AP e e AgAEALE dd Hge He <t
M REHER AUAEd HAE
FAA S FA8lofoF Fths gL EopEolY
a8y FARPAH R S
A A AT ede
AES da7 givta & Aot A
A A=l el HA O F-gekA] &

e ¥R el sfEetar & ol

5

2 Ho o 9

AT 9Tk Qe Fohe A



244 PRFFEESHH  BH0H H15(2020.03)

Ablo]l A AR A o] AA QYo 2wt o] FolR A9 v s w w4

AR GA ] A ersh am Ao FAS AP o)

e
AEAe] A5 AbHl 3009 o] Al FARAREYl B FAAA
Abel gt do] HaL, SARIR] 5009 o]de) Al
TARE S B¢ /\Pq A 1/\}:‘2:— wolol 3lul, Ex| 9} %%Xﬂ/\}g

__>~.I_“
o
ol
ofy
o2
o
L)
jubad

A7 giek. o]

SAH 5009 Aol HEF 20200 A EAAA] A

Mz Agad gvkn @ ol TAH BFHe fskel FYEA
= o

kel
=
A T ARHIE dEHom grAskes A2 T E oF & Aol

obrh Mol Al AFE AWAAEA Aole] A7ke] zpolsh
ArpsEel AolE RASE AR PEI A warh w3 A4
FAYAA RS 75 G750l w2 & ek & AXARe A
g3 BEY W ANl FEAE RoplA edld ARy 24
S FAAAAEE 4715S 45T 5 Qy] BRelth eme Argin)
ANEAN EATAILE ASSAL ohlE s 71E S Aol FAA
AR o ARsE B Aol WEIHAN FAF W A
ANFH TIN5 FE EE FTEAR AFAYA Aol A
Fug J1F0R SHPEd, olF WER AWM AFuNS /)F
o B AFAY AL YD Fue ot AgHolor @ Aok,
zow Taw Fudl AARES 7R BRete] durga A7)
Fe A8 Ae Asolor dv ARE HAIES mAstolor @
oo AAAEA A Ageta gt FEFFEAME J5S B4
3 " FA) AFEE AA A



(=25F1Y: 2020.03.08, AAAAIE: 2020.03.12, AASAL: 2020.03.20)

3
WA AMARE, EAAA, B 2AL AAIE.
%



246 RFTEESEZH  BH0NH H15(2020.03)

& x

i
LI

1. &3

e

B PA, Aol = A, 2016.
S A A A, ST, 2014,
71, TR, MR 2014,
T2, T=op7hHv, 2012.
Hojd 9 1591, "AREREkel iRy, =M EE &F, 2008.
5 o, Aol 3., HHgAE 1999.
T8, TAEAAIRL, BFEAL 2018.
olFw 9 391, AFAGAL S AT FAUAAALZS] WA, A

AAT9, 2002.12.

B71&, “AHSOCAIS o] elvetdAd Aol #+gk He],)” AR E AT,
1998 3%, 2019.9.

a4, AR AFAN #ARAA D DA A FFFAAL
4o &84 9 Ad A FHE AT vy AFgFAN T
dAE A9 559 7Y Almyh, 2017.5.109.

a2, ConleEtd A AL AR A TR S g ets] dhe
=R, 2019.6. 1479-15079.

dufed, ‘A BRI AR 247 AT A9d A1z,
2008.

AAz, AR EA ] AL 7)ol h WA e, EXSEHAT Al
597, 2012.

Fgol, “AAEAFHY oo} T AH” o}t =4 A1646%, =
5] 91 2 A}=], 2020. 1.3.
, ARl A AAAG Y ANHFALAAE,” A WA 2019A

3%, 2019.7.

=

g

ot



NYHEHA NLHESIAIY AAMZOl 28 AHEIH 247

A%, “LIMACS et &5 ddzpA” AA4 20199 33, 201
9.7.
, CAPBARAGEA A FAAG S A A9 A A AL ¢
A #2998 A3, 2019.9.
ol 3], “AWFAAAS] FHE FAAAL E]jel] wek AT AEg
AT A29¢ A1% , 2015.
FAE, “ALARZAAAGSE g AMI=AA L} A FA
AEl ety dd oA A 201998 33, 2019.7.
&Q, “AgolFdEHY Fo W&} FF A" olgrel =4 A165
1%, 73 AA, 2020.2.3.

T, AR HEJNA o el wE A S AT ASLH A2z,
2002.12.

. 7|eA =

PPN A3] FHAZAY, ARAAF AT H EHG F A =201

9.3.29./2019472)}H ER 314", 2019.6.

V. 54
Kluth/Krings, B9 % 9] 491 39, ¥, HEAL 2017
Hensel/Bizer/Fithr/Lange ¥, A7 A] < 320 9, AW H o] A& 3=

HAAT-4, 2012.

Luc J. Wintgens, Legisprudence-Practical Reason in Legislation, 20
12.

KRR/ 8 A, VIRERRESR, pagRks, 2006.



248 SungKyunkwan Law Review Vol.32 No.1(March 2020)

— Abstract

A Study on the legislative evaluation of the

investment appraisal system of the Local Finance Act

Bae, Byung Ho

The aim of this study is to raise the legislative problems of the
investment appraisal system of the Local Finance Act which was introduced
for the way of local financial soundness with the public law perspective.
Even allowing for the introduction background of the investment appraisal
system of the Local Finance Act, a flat cost criteria that does not apply the
difference of local land price has violated the principle of equality and the
principle of proportion. Further.

It violate the local autonomous finance right that local finance investment
projects composed of local governments own revenue is treated as not
exceptional case.

In the first chapter the introduction background of the investment
appraisal and a preliminary feasibility study for the way of local financial
soundness are explained as follows; the enlargement of welfare cost of local
government, the head of a local government’s merciful administration, the
poor management of local public corporation, insufficient control of local
council for budget and final accounts, large social overhead capital project,
international event invitation, etc. Recently the legislation of the bundle Act
of Local Empowerment and the revision of Local Decentralization Act
extend the power and business scope of local government.

The second chapter covered the investment appraisal and the feasibility



A Study on the legislative evaluation of the investment appraisal system of the Local Finance Act 249

study in the Article 37 of the Local Finance Act. The head of a local
government should conduct appraisal on the necessity and validity of regular
finance investment projects and undergo feasibility study on a new project
with the total project cost of at least 50 billion won.

In the third chapter the legislative problems of the investment appraisal
system of the Local Finance Act and the improvement plan of those
problems are suggested. The local financial project cost includes land cost.
In spite of the difference of each local government’s land cost is very high,
the investment appraisal system of the Local Finance Act provides a flat
cost criteria. So the principle of equality and the principle of proportion are
violated. Also the local financial project with local governments own revenue
is considered sufficiently. As a countermeasures for these problems, local
financial project cost should not include land cost and has to consider the

local financial project with local governments own revenue.

@ Bae, Byung Ho

legislative evaluation, Local Finance Act, investment app

raisal, a preliminary feasibility study, screening criteria,

project cost.
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