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[Abstrac]

A Study on the Land Transaction Contracts

without Permission and theire Effect

Jung Sang-Hyun#

For restramt the speculative trade of real estate in particular area, Article
118 of Program and Utilization for National Land Development Act provides
that one who shall buy or sell the land must be acquire the gourvernment's
permussion. It also provides that the land transaction contract without such
permission should be ineffective.

However the general view and judicial precedents have interpreted the
Article based on the Doctrine of Floating Void. Under this doctrine, a party
could not demend the performance of the obligation, because prior to the
permission, the contract does not carry it into effect. As legal obligations, the
contracting parties must cooperate for getting the permission. If the pertrussion
is granted, the contract shall become valid definitely.

But this doctrine cannot bar effectively any speculative trades. Moreover it
18 a theoretical repugnance that the legal duty of cooperation for getting the
permission 18 based upon the vahdity of contract, while the contract without
permussion 18 null and void

Therefore it is appropriate view that the contract without permission is
vahd, provided that its effect ought to be suspended until the acquisition of
permission. This article suggests that the permussion for land transaction is the
legal provisional condition, and the legal duty of cooperation for getting the
permission ought to be recognized from the prowvisional validity of contract.
Also suggests, the contract carries 1t mto effect definitely when the legal
provisional condition(permission) is fulfilled, and therefore the obligations of

* Dr. Jur. Assistant Professor College of Law, Yeungnam University
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contractant, such as payment and registration, are actualized by the acquusition
of permission.

Furthermore the legal foundation of a cooperative duty, for the applications
of permussion and registration, based on the Article 148 of Korean Civil Law
referring to prohibition for infringement of conditional nght and Article 150
referring to prohibition for the anti-fidelity behaviors of contractant in

acquisition of condition.
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